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“Justice is the insurance 
which we have on our lives 
and property; to which may 
be added, and obedience is the 
premium which we pay for it.” 
—William Penn. 


TABLE OF CONTENTS 
JUNE, 1952 NUMBER 353 


A Report to the Reader... 2.22.00... ixceteeua eee 
What the Legislators Are Doing................. wives cadet als 

To Defend or Not to Defend—That Is Not the Question. by Melvin V. Love 
“Good Faith” and Motor Vehicle Assigned Risk Plans. .by Ralph W. Russell 


Exclusiveness of Remedy Provisions of Workmen’s Compensation Laws. . 
. Sore eats ais At by Fred W. Kaess 


Contractee’s Liability to Employees of Contractor by Clifford A. Mitts 
Disability Benefits Legislation aa ...by Alice M. Chellberg 
Recent Opinions of Attorneys General . 

State Department Rulings .......... 

The Coverage 

Books and Articles 


What the Courts Are Doing 
Negligence 
Life, Health—Accident 
Fire and Casualty 
Automobile 


INSURANCE LAW JOURNAL published monthly by Commerce Clearing House, Inc., 
214 N. Michigan Ave., Chicago 1, lllinois. Subscription rate: $10 per year; single copies $1. 
Entered as second-class matter, November 3, 1943, at the Post Office at Chicago, Illinois, 
under the Act of March 3, 1879. Number 353, June, 1952. Printed in U. S. A. Copy- 
right 1952, by Commerce Clearing House, Inc. All rights reserved. 


" res OS SS 
ONO ts 
Aa Ne 





Salvage and Subrogation Problems 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


YUBROGATION and salvage recover- 

able are two of the insurer’s traditional 
rights of recoupment. These rights, valu- 
able though they may appear, are often- 
times overlooked due to _ inadvertence, 
failure to fully appreciate the fundamental 
concepts involved or for admittedly cogent 
reasons of a compelling practical nature 
rendering it inappropriate or inopportune 
to assert them. 


No attempt will be made in this discus- 
sion to evaluate these “cogent reasons of 
a compelling practical nature” last men- 
tioned. However, in the light of inflated 
economic conditions resulting in  record- 
breaking loss figures, it should be evident 
that the insurer’s potential right to recoup 
even a minute portion of the losses paid 
under policies, becomes increasingly more 
important and is deserving of further study 
and most judicious handling by claim de- 
partments and counsel for the companies. 


Salvage is, of course, a substantial as 
well as ancient method of effecting re- 
coupment of losses paid by the insurer. 
Perhaps more pertinent to some lines of in- 
surance than to others, its importance is 
nonetheless germane to a general discus- 
sion of recoupment. From a legal stand- 
point, however (without in any way 
detracting from the importance of salvage 
as a substantial right nor implying the 
procedures involved in effecting proper 
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handling of salvage are routine), the prob- 
lems encountered in the acquisition and 
disposal of salvage are not especially unique 
and are well met by following established 
methods. Care, of course, should be exer- 
cised in taking over salvage that none of 
the provisions in the policy are waived, 
and a suitable agreement to this effect 
should be obtained from the assured. Be- 
yond this, particularly in reference to dis- 
posing of salvage, methods peculiar to 
general merchandising should be observed 
and the concepts of insurance law are of 
relatively minor consequence, except in the 
field of marine insurance. 


Subrogation, on the other hand, presents 
an entirely different situation. There are 
an infinite number of variable situations 
that require not only legal appraisal but a 
full comprehension of fundamental concepts 
of subrogation on the part of the insurance 
adjuster or attorney. 


It should not be amiss at this point to 
trace briefly the historical development of 
subrogation. This is a doctrine of antiquity 
and was known to the civil law long be- 
fore it was applied to the relatively new 
field of insurance. Even at common law 
subrogation was arguably introduced in the 
courts of equity in connection with con- 
tracts of suretyship and guaranty and was 
later extended to contracts of insurance. 
It has been defined as follows: 


“Subrogation is the substitution of an- 
other person in place of the creditor to 
whose rights he succeeds in relation to the 
debt, and gives to the substitute all the 
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rights, liens and securities of the person 
for whom he has substituted.” (8 Couch 
on Insurance, Section 1996.) 


Whatever ‘the limitations of this defini- 
tion, the doctrine finds its justification in 
the view that the insurance contract en- 
titles the assured to indemnity, and nothing 
more, and as between the insurer and the 
tortfeasor, the loss should be borne by him 
whose wrongful act brought it about. The 
equity of such a proposition is obvious 
since, if by contract the insurer is required 
to pay to or on behalf of the assured, there 
should be reimbursement by the party 
whose fault caused the damages. It is 
generally recognized that the insurer’s 
right to be subrogated against the tort- 
feasor does not rest upon any relation of 
contract or privity between them. It arises 
out of the nature of the contract of insur- 
ance as a contract of indemnity. By the 
strict rules of common law, it must be 
asserted in the name of the assured. But 
by statute in many states, it may be as- 
serted by the insurer in its own name. 


Fundamentally, subrogation is a deriva- 
tive remedy and the insurer can take noth- 
ing by subrogation but the rights of the 
assured. Consequently, if the assured has 
destroyed his right of action against the 
third person by a release or settlement, he 
has also destroyed any rights against such 
person to which the insurer might have 
been subrogated. It follows, therefore, that 
the assured having defeated such right of 
subrogation also defeats his right to claim 
against the insurer. 


Generally, the courts have been most uni- 
form in holding that if the assured has 
defeated the insurer’s right of subrogation, 
he also loses his right to claim under the 
policy (St. Louis Iron Mountain & Southern 
Railway v, The Commercial Union Insurance 
Company, 139 U. S. 223; Mobile & Mont- 
gomery Railroad v. Jurey, 111 U. S. 584). 
However, it is necessary to distinguish be- 
tween those cases wherein the release is 
executed prior to the issuance of the policy 
and those cases where the release or settle- 
ment is made after the loss occurs. 


In the first category it is most obvious 
that the insurer will not be relieved of its 
liability under the policy because the re- 
lease having been executed prior to the 
issuance of the policy will be held to have 
been within the knowledge of the insurer 
under the theory of constructive notice 
(Pelzer Manufacturing Company v. Sun Fire 
Office, 36 S. C. 213; Pacific Fire Insurance 


Company v. L. A. D. Motors Corporation, 
136 Misc. 594). 


Report to the Reader 


THIS ISSUE IN BRIEF 


Among the many problems reaching 
the appellate courts for the first time 
in recent years of special interest to 
the casualty insurer, is that of the 
insurer who finds he has insured both 
parties to an automobile accident. 
For a close look at that problem see 
Melvin V. Love’s article, page 391. 


Does the medical payments provision 
of a standard automobile liability 
policy cover dental work performed 
in repairing a bridge? For the answer, 
page 446. 

* 


A state fund set up to administer a 
nonoccupational disability benefit law 
is an invasion by the state into a field 
now adequately handled by private 
carriers, asserts Alice M. Chellberg. 
Page 421. 

8 


A special fund to reimburse insured 
motorists for judgment damages as- 
sessed against uninsured motorists 
has been set up by New Jersey law- 
makers. Details on this unique law 
may be found on page 390. 


The owner of the premises contracts 
to have certain work done thereon. 
One of the contractor’s workmen, 
however, is injured because of a dan- 
gerous condition on the premises. 
What is the owner’s legal responsi- 
bility? Clifford A. Mitts discusses the 
various courts’ answers in his article, 
page 408. 





If, on the other hand, after the loss has 
occurred the assured settles with, or re- 
leases the tortfeasor from liability, the as- 
sured will be denied any recovery undér 
the policy (Phoenix Insurance Company v. 
Erie & Western Transportation Company, 
139 U. S. 79; Franklin Fire Insurance Com- 
pany of Philadelphia v. Wienberg, 188 N. Y. S. 
610; Packham v. German Fire Insurance 
Company, 46 Atl. 1066). 


A more complex question is presented 
when the assured releases a possible tort- 
feasor subsequent to the issuance of the 
policy but prior to the occurrence of the 
loss. Many authorities permit the insurer 
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to defend on this ground, without any 
inquiry as to the time when the release is 
effected. 


“The insurance company being practically 
in the position of a surety and having a 
right to the subrogation, and the plaintiff 
(insured) having, by the terms of the bill 
of lading under which they claim the goods, 
defeated that right; they will not be al- 
lowed to recover.” (Carstairs, et al. v. The 
Mechanics & Traders Insurance Company of 
New York, 18 F. 473.) 


“The insurance company stands in rela- 
tion to the plaintiff (insured) simply as a 
surety, and any act on the part of the 
creditor by which the surety is deprived 
of a security to which he might have 
looked to for his indemnity operates as a 
discharge for the surety (insurer).” Niagara 
Falls Insurance Company v. Fidelity & Cas- 
ualty Company, 123 Pa. St. 516.) 


The case of Downs Farmers Warehouse 
Association v. The Pioneer Mutual Insurance 
Company (83 Pac. 423 (1906)), involves a 
fire insurance policy and is particularly 
important. An action was commenced by the 
Downs Farmers Warehouse Association to re- 
cover the sum of $200,000 from the Pioneer 
Mutual Insurance Company. Claim was 
based on a fire insurance policy covering 
a warehouse and its contents, situated on 
the line of the Great Northern Railway. 
The insurance policy contained the follow- 
ing subrogation clause: 


“If this Association shall claim that the 
fire was caused by the act or neglect of 
any person or corporation, private or mu- 
nicipal, this Association shall, on payment 
of the loss, be subrogated to the extent of 
such payments to all rights of recovery by 
the member for the loss resulting there- 
from, and such right shall be assigned to 
this Association by the member on receiv- 
ing such payment.” 


Subsequent to the issuance of said policy, 
and prior to the date of fire, the plaintiff 
entered into a contract with the railroad, 
releasing them from all liability whatsoever 
resulting from the operation of the railroad. 
The warehouse and its contents were de- 
stroyed by a fire caused by sparks ema- 
nating from a locomotive. 


The plaintiff claimed indemnity under 
the policy but the insurance company de- 
tended on the ground that the hold-harm- 
less agreement, executed by the plaintiff, 
had deprived the insurance company of its 
right to subrogation and, therefore, vitiated 
the insurance contract. 
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In holding for the insurance company 
the Supreme Court of the State of Wash- 
ington stated: 


“This (subrogation) is a valuable clause 
in the policy, and one which has been 
enforced by the courts. The effect of the 
insured releasing the railroad company from 
liability was to put itself in a position 
where it could not comply with this sub- 
rogation clause, and for that reason the 
making of the contract with the railroad 
company invalidated the insurance policy 
in the amount of loss by fire caused by any 
act of the railroad company. This de- 
stroyed a valuable right given to the insur- 
ance association by and through which it 
could otherwise sue the railroad and recoup 
itself for the loss which it might pay to the 
insured. 


“Under the law, an insurance company, 
upon payment of the loss would be equitably 
entitled to be subrogated to all rights of an 
insured against any other person causing the 
fire, to the extent of such payment by the 
insurer. Any voluntary act upon the part of 
the insured, destroying such right of subro- 
gation, should relieve the insurer from lia- 
bility.” 

It is only fair to point out that the de- 
cisions listed above are by no means the 
only authority on this question. As a 
matter of fact, the numerical superiority 
appears to be in those decisions expressing 
a contrary opinion. Space does not permit 
an abstract of all decisions. However, typical 
of this class is the case of Gerlack v. The 
Grain Shippers Association (156 Iowa 334). 


“The insured did not agree, in accepting 
the policies, that the insurer should be 
subrogated to any rights, other than those 
he might have. The insured merely agreed 
to assign all rights of recovery by the 
insured from the loss resulting therefrom. 
The insured did not guarantee that a cause 
of action, to which the insurer might be 
subrogated, would exist, and if no right of 
action existed after loss there is nothing 
to be subrogated to.” 


The reasoning in these cases seems to 
indicate that the insurer’s right to subro- 
gation does not arise until after the loss 
occurs. Therefore, any action by the as- 
sured prior to the loss does not, in any 
way, affect the rights of the insurer. 


While it is true that the assured’s right 
to subrogation does not mature until the 
loss occurs, from the very wording of the 
policy itself, an inchoate right to subroga- 


(Continued on page 434) 
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Federal Legislation 


The bill to relieve insurance companies 
of the federal stamp tax in connection with 
transfers of securities to secure perform- 
ance of obligations was passed by the 
Senate without amendment on May 12 and 
was approved by the President on May 23. 
(H. R. 7230, Public Law 361.) 


Pending Federal Legislation 


Chairman Doughton of the House Ways 
and Means Committee has introduced H. R. 
7876, which would extend for another year 
the temporary “average valuation rate” 
formula for taxing life insurance companies 
that was enacted last year. The 1951 act 
replaced the 1942 formula. 

Representative Forand of the House Ways 
and Means Committee has introduced H. R. 
7509 to amend Section 207 of the Internal 
Revenue Code (relating to mutual insurance 
companies other than life or marine) to 
provide that mutual insurance companies 
operating on the deposit plan are subject 
to the federal income tax only under para- 
graph (2) of Section 207 and are excluded 
from the normal tax and surtax provisions 
upon mutual interinsurers and reciprocal 
underwriters under paragraph (3). 


Chairman Doughton of the House Ways 
and Means Committee introduced on May 
12 the administration-sponsored H. R. 7800, 
which is designed to increase old-age and 
survivors’ insurance benefits to present bene- 
ficiaries by at least $5 monthly and to liber- 
alize other phases of the Social Security 
Act. The bill was rushed to the top of the 
House calendar but was defeated under sus- 
Pension of the rules voting. Passage under 
Suspension of the rules requires a two-thirds 
Majority vote; the vote was 149 to 140 in 
favor, lacking 44 of the required votes. The 


What the Legislators Are Doing 
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bill contains a controversial section which 
proposes to freeze the wage credits of 
permanently and totally disabled workers 
in order to maintain benefits at the maxi- 
mum rate achieved during the years worked. 
The section has been termed “socialized 
medicine.” The bill will come up for vote 
again in its normal turn under the calendar, 
when it will require only a simple majority 
for passage. 


State Legislation 


Agents and Broker’s Licenses . . . Dis- 
abled veterans who present certificates from 
vocational schools approved by the New 
Jersey Department of Education that qualify 
them as agents or brokers may obtain licenses 
without cost. The federal government was 
previously the sole approving authority for 
such schools. (Chapter 294, Laws 1952, 
A. B. 131, approved May 24, 1952.) 


Doing Business . . . State-created authori- 
ties, whose bonds have been listed as legal 
investments for insurance companies, and 
their creating acts are as follows: The 
“Vallejo Sanitation and Flood Control Dis- 
trict” in California (Chapter 17, Laws 1952, 
S. 22-X, approved April 16, 1952); the 
“Sacramento County Water Agency” in 
California (Chapter 9, Laws 1952, A. B. 
39-X, approved April 15, 1952); and the 
“Massachusetts Turnpike Authority” (Chap- 
ter 354, Laws 1952, H. B. 2425, approved 
May 23, 1952.) 

The limitation of civil suit damages which 
can be brought before the common pleas 
court of a Michigan city of more than 
250,000 population has been increased from 
$1,500 to $3,000 in all cases including those 
brought against life insurance companies, 
cooperative and mutual benefit associations 
and fraternal beneficiary societies. (Public 


389 


Ss 

ph ale 
é 

4 





Act No. 226, Acts 1952, S. 281, approved 
May 2, 1952.) 

New Jersey insurance companies may in- 
vest in bonds or notes evidencing loans if 
the full amount of any such loan is insured 


by the United States, or by the adminis- | 


trator of the Farmers’ Home Administra- 
tion. (Chapter 136, Laws 1952, A. B. 195, 
approved May 6, 1952.) 


In a unique piece of legislation, the 
New Jersey legislators created the Unsatis- 
fied Judgment Fund to reimburse insured 
motorists for judgment damages assessed 
against an uninsured motorist. The fund is to 
be maintained by an assessment of $3 yearly 
against each registrant of an uninsured 
vehicle, $1 yearly against each registrant 
of an insured vehicle and a levy of one half 
of 1 per cent of the annual net direct written 
premiums of insurance companies doing 
business in the state. Amounts would be 
payable from the fund only for judgments 
in excess of $200, and would be the dif- 
ferential between $200 and the amount of 
the judgment not in excess of the statutory 
limitation of $5,000 for bodily injury to any 
one person, $10,000 for bodily injury to 
more than one person and $1,000 for prop- 
erty damage. The insured motorist making 
a claim against the fund would be required 
to prove that he had exhausted other means 
of securing damages against the uninsured 
motorist and any amounts received by such 
other means would be deducted from the 
amount payable from the fund. The defense 
of uninsured motorists in damage suits 
would be assigned to an insurer and he 
would be reimbursed from the fund for his 
expenses in making the defense. The un- 
insured motorist, because of whom a pay- 
ment from the fund had been made, would 
be prohibited from regaining any privileges 
until he had reimbursed the fund for the 
full amount of the payment. (Chapter 174, 
Laws 1952, A. B. 410, approved May 10, 
1952.) 

In another act to guarantee the payment 
of the claims arising from motor vehicle 
accidents, New Jersey has set up a Motor 
Vehicle Liability Security Fund to provide 
security for the payment of benefits owed 
by insolvent insurers. The law requires 
that every insurer writing motor vehicle 
coverage shall pay one half of 1 per cent of 
its annual net direct written premiums into the 
fund until the amount of the fund equals 
5 per cent of the net premiums in the 
largest of the three business years immedi- 
ately preceding. Fund payments of claims 
against the insolvent insurer are limited 
to amounts above $100 and not more than 
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the policy liability. First contributions to 
the fund are due October 15, 1952, for the 
preceding calendar year. (Chapter 175, 
Laws 1952, A. B. 346, approved May 10, 
1952.) 

Domestic stock insurers other than life 
insurance companies in New Jersey will 
pay a franchise tax declining by 0.25 per cent 
each year from 4 per cent for 1953 to 2 per 
cent for 1961 and thereafter. The home 
office taxing district will receive 87.5 per 
cent of the amount of the tax and the home 
office county 12.5 per cent of the tax. 
Companies having $50 million total net 
premiums will pay on all premiums written 
in the state; smaller insurers have an option 
of paying on risks written in the state or 
one twelfth of all premiums written. (Chap- 
ter 227, Laws 1952, A. B. 509, approved 
May 17, 1952.) 


Rhode Island has passed a law author- 
izing and regulating interinsurance exchange 
on other than life or title insurance by 
foreign reciprocals or interinsurers. Mini- 
mum liability limitations are set up with 
special provisions for workmen’s compensa- 
tion and automobile insurance. The law 
sets specific requirements for a reinsurance 
reserve, a contingent reserve and a claim 
or loss reserve. (Laws 1952, S. 227, approved 
April 29, 1952.) 


Financial Responsibility . . . New Jersey 
has passed a new financial responsibility 
law which is effective April 1, 1953, sup- 
planting Chapter 6 of Title 39 of the revised 
statutes. Proof of financial responsibility 
requirements are the same as under the 
present laws at 5/10/1. The new law 
eliminates to some extent the possibility of 
motorists gambling on their first accident 
by not carrying insurance through requiring 
that in the case of an unsatisfied judgment 
of over $100 the driver’s license and motor 
vehicle registrations of the driver shall be 
suspended until he is solvent enough to 
pay all costs growing out of the accident. 
(Chapter 173, Laws 1952, S. 3, approved 
May 10, 1952.) 

A companion piece to the above legisla- 
tion in New Jersey is the new law that ap- 
portions the costs of administration of the 
financial responsibility law among insurers 
doing business in the state. (Chapter 176, 
Laws 1952, A. B. 331, approved May 10, 
1952.) 

The motor vehicle financial responsibility 
requirement of New Jersey municipalities has 
been increased from 20/40/1 to 50/100/5. 
(Chapter 180, Laws 1952, A. B. 429, approved 
May 10, 1952.) 
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To Defend or Not to Defend— 





That Is NOT the Question 


By MELVIN V. LOVE 


The author discusses the prob- 
lem arising when one liability 
insurer insures both parties to 
an automobile accident — espe- 
cially that phase of the problem 
as it was presented in the 1946 
case of O’Morrow v. Borad.. . 


HE INCREASING NUMBER of suits 

arising from automobile accidents is 
broadening the scope of insurance law as it 
applies to the casualty insurer. Many 
unique problems have for the first time 
reached appellate courts and have been re- 
solved by judicial opinion into that vast 
thing known as judicial precedent. Some of 
these problems, because of their close asso- 
ciation with the basic principles of casualty 
insurance, have come to the appellate courts 
as cases of first impression having far- 
reaching effects on the casualty insurer. 
Among these problems is that of the insurer 
who finds himself insuring both parties to 
an automobile accident against liability for 
personal injury and property damage. 

One phase of this problem came to the 
California court in an equity action in the 


case of O’Morrow v. Borad.’ O’Morrow 
brought suit for declaratory judgment 
against Borad and the insurers to obtain a 
determination as to the rights of the respec- 
tive parties under the insurance contracts 
insofar as the provisions relating to the de- 
fense of claims were concerned. The facts 
are that both O’Morrow and Borad had the 
same liability insurer. Each made a claim 
against the other, thus bringing into issue 
the insurer’s right to control the defense. 


Arguments on the part of the insurer cen- 
tered around the well-established doctrine?” 
that an insurer has exclusive control over 
litigation against the assured, and the as- 
sured is required to surrender all control 
over the conduct of the defense. The argu- 
ment of O’Morrow leaned heavily on public 
policy grounds, stressing the relationship of 
trust between the attorney and his client. 


The court reached back into some old 
cases to find a parallel with the doctrine of 
collusion. Using the facts of the O’Morrow 
case, the court found that where the same 
insurer represented two persons, each of 
whom claimed damages from the other, the 
insurer could not control the defense of 
either. This holding was based largely on the 





124 Automobile Cases 971, 27 Cal. (2d) 794, 
167 Pac. (2d) 483, 163 A. L. R. 894, rev’g 161 
Pac, (2d) 28 (1946). Discussed in 59 Harvard 


Law Review 1316; 31 Minnesota Law Review 380; 


14 University of Chicago Law Review 102; and 


45 Michigan Law Review 515. 


To Defend or Not to Defend 


2 Johnson v. Hardware Mutual Casualty Com- 
pany, 1 Automobile Cases 134, 109 Vt. 481, 1 Atl. 
(2d) 817 (1938); Snyder v. National Union In- 
demnity Company, 65 F. (2d) 844 (CCA-10, 
1933). 
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collusion cases, such as Gardner v. Goodyear 
Dental Vulcanite Company* The court’s 
reasoning in the O’Morrow opinion assumes 
that the insurer would be in the position to 
control the action of both plaintiff and de- 
fendant in a suit such as this. 


Gardner v. Goodyear Dental 
Vulcanite Company 


The theory used by Chief Justice Chase 
in the Gardner opinion is that payment of 
fees of counsel for both sides of a suit by 
one of the parties amounts to an act of col- 
lusion. This case, supported by no citation 
of authority, arose as a suit in equity 
brought by Goodyear against Gardner to 
enjoin Gardner from using certain patented 
subjects. Newbrough, under whom Gard- 
ner was a licensee, conducted the defense. 
Before the decree in the circuit court was 
entered, Newbrough reached a compromise 
agreement with Goodyear with the under- 
standing that the suit should go on to final 
hearing and through the appellate court as 
if the compromise had not been made. 
Goodyear paid the counsel for both parties 
in all courts. 


Even admitting that large opposing inter- 
ests may have been in existence, Justice 
Chase held that payment of the fees by 
Goodyear in the court below and on appeal 
was evidence of such control over both the 
preparation and argument of the case as to 
make the suit nearly collusive in both 
courts. The appeal was dismissed. 


It is difficult to compare the Gardner fact 
situation with that of the O’Morrow case to 
secure a basis for using it as an authorita- 
tive case in point. Even as authority for a 
theory it seems to lack sufficient similarity 
to be convincing. 


A more recent case, U. S. v. Johnson} 
cited in the O’Morrow opinion gives the cur- 
rent view of the United States Supreme 
Court on the subject of collusive suits as 
being approximately that of the Gardner 
opinion. The Court used the Gardner case 
as authority in deciding a suit brought un- 
der the Emergency Price Control Act on a 
rental charge in excess of that permitted by 
regulation. The government moved to dis- 
miss the suit as collusive on the basis of an 
affidavit taken from the plaintiff. 


It appeared, without contradiction, that 
the plaintiff brought the suit in a fictitious 
name; that it was instituted as a “friendly 
suit” at appellee’s request; that the plaintiff 
did not employ, pay, or even meet the at- 
torney who appeared of record in his behalf; 
that he had no knowledge who paid the $15 
filing fee in the district court, but was as- 
sured by appellee that as plaintiff he would 
incur no expense in bringing the suit; that 
he did not read the complaint which was 
filed in his name as plaintiff; that in his 
conferences with the appellee and appellee's 
attorney of record, nothing was said con- 
cerning treble damages and he had no 
knowledge of the amount of the judgment 
prayed until he read of it in a local news- 
paper. The Court vacated the judgment o! 
the district court and dismissed the case on 
grounds of collusion. 


Looking at the facts of the Gardner and 
Johnson cases above, it appears that an es- 
sential element of collusion is the exercise 
of control over both plaintiff and defendant. 
Another important element, and the one 
most often cited by the courts, is the secret 
or deceitful agreement or compact between 
two or more persons for fraudulent or de- 
ceitful purpose.’ These elements are not 
present in the facts of the O’Morrow case. 


a cere ellen ni ieee arama 


3131 U. S. App. ciii, 21 L. Ed. 141 (1873). 


#319 U. S. 302, 63 S. Ct. 1075, 87 L. Ed. 1413 


(1943). 
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5 Black's Law Dictionary (3d Ed., 1933), p. 352. 
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In the normal course of events, the in- 
surer would not have any control over its 
assured who sued as plaintiff in an action to 
recover damages for personal injuries. Ad- 
mittedly, the subrogation rights of the colli- 
sion insurer would involve it in the plaintiff’s 
action for property damage. 


Byrne v. Byrne 


In finding that a person cannot be both a 
plaintiff and a defendant in a suit, the court, 
in the O’Morrow case, used a California de- 
cision, Byrne v. Byrne Mary Byrne sued 
herself as administratrix of the estate of her 
deceased father. As plaintiff she actively 
prosecuted the action, giving material and 
important testimony for plaintiffs. As de- 
fendant she failed to answer or demur and 
her default was duly entered. Judgment 
was rendered in her favor as plaintiff, and 
against her as defendant. The intervenor, 
McGrath, appealed. The court granted a 
new trial, 


An examination of these cases involving 
collusion indicates that they differ widely 
on both fact and theory from the insurance 
situation of the O’Morrow case. The Byrne 
case relies on the fact that the same per- 
son was a plaintiff and defendant. In deny- 
ing Mary Byrne a rehearing,” the court noted 
that not all of the creditors and heirs had 
been made parties to the action. Since 
Mary Byrne was disqualified to represent 
the heirs and creditors because of her ad- 
verse interest as a claimant under an alleged 
trust, the cause could not proceed until the 
additional necessary parties were brought 
in. It is interesting to notice here that 
Mary Byrne was still permitted to be a 
party to the action by making an election as 
to her status as either plaintiff or defendant. 
Such an election was not given the insurer 
in the O’Morrow case. 

The California court admits that mere 
payment of attorney fees of both counsel 
from a common fund does not amount to 
collusion. In the case of City and County of 
San Francisco v. Boyd; cited in the O’Mor- 
row opinion, a wage dispute resulted in a 
suit between the Public Utilities Commis- 
sion of the City and County of San Fran- 
cisco on the one side and the Comptroller 


of the City and County of San Francisco on 
the other side. The court distinguished 
the private party litigation situation of the 
Gardner case® and said: “The fact that the 
fees of counsel for both sides ultimately 
must be paid from public funds does not 
render the proceeding collusive.” 


Since the public policy reasoning of the 
O’Morrow™ opinion is based upon authority 
supplied largely by the four cases™ cited 
above, it appears that the court has not 
bridged the gap between the theory under- 
lying collusion and the theory of liability in- 
surance. 


Although the liability insurer is not a 
“party,” in the strict sense of the word, 
in a suit between litigants in a personal in- 
jury action such as the O’Morrow case, the 
California view now places it on the side- 
lines as a stakeholder of funds sought by 
each of the active litigants. Because of the 
desire on the part of insurers to have some 
element of predictability in the handling of 
casualty claims, it is necessary to examine 
some of the well-established principles in- 
volved in the defense of public liability suits. 


Regardless of the limits of coverage on a 
public liability policy it has been held that 
the insurer may not, after an accident has 
happened, cast upon the assured from the 
beginning, the full burden of investigation, 
settlement or defense merely by electing to 
pay the full limits of its coverage.“ This 
would seem to negative any thought that a 
liability insurer could ever be a passive 
stakeholder when one of its assured was a 
party to an accident. From the standpoint 
of the assured, the insurer has contracted to 
render certain services as required by 
circumstances. These usually include an 
extensive use of the insurer’s claims organiza- 
tion which is professionally qualified to per- 
form investigations, negotiate settlements 
and arrange defenses. The liability insurer 
is bound to recognize its contract obliga- 
tions which are measured by the terms 
of the contract™* and construed against 
the insurer.” 


Under an insurance contract a certain re- 
lationship exists. However, the courts are 
inclined to differ widely upon its nature. In 
Hilker v. Western Automobile Insurance Com- 


<n sss rss iss ehiensifeiieaesiesstisenicd-n essai 


*94 Cal. 576, 29 Pac. 1115, rehear. den. 30 


Pac. 196 (1892). 

* Footnote 6. ‘ 

*22 Cal. (2d) 685, 140 Pac. (2d) 666 (1943). 

® Footnote 5. 

” Footnote 1. 

"Gardner v. Goodyear, footnote 3; U. S. v. 
Johnson, footnote 4; Byrne v. Byrne, footnote 6; 
San Francisco v. Boyd, footnote 8. 


To Defend or Not to Defend 


12 Footnote 5, p. 1322. 

13 Lumbermen’s Mutual Casualty Company v. 
McCarthy, 3 Automobile Cases 1079, 90 N. H. 
320, 8 Atl. (2d) 750, 126 A. L. R. 894 (1939). 

%* Tulare County Power Company v. Pacific 
Surety Company, 33 Cal. App. 315, 185 Pac. 
399 (1919). 

1% Rice Oil Company v. Atlas Assurance Com- 
pany Ltd., 102 F. (2d) 561 (CCA-9, 1939). 
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pany, the court decided that the purpose of 
the contract was to create duties and liabilities 
and not to create any particular relationship 
between the parties. Enlarging upon this 
view, the court went on to say that any 
declaration of the legal relations of the con- 
tracting parties did not serve to define the 
rights and duties of the parties as these 
could be ascertained only from a considera- 
tion of the contract itself. Those rights 
and duties not expressed were held to arise 
by reasonable implication. 


Of particular interest to us here is the 
duty to defend and the duty to pay on be- 
half of the assured. The court in the Lum- 
bermen’s Mutual™ case held that the primary 
obligation of the insurer was to pay the as- 
sured’s legal liability for specified contin- 
gencies, the duty to defend suits being 
dependent thereon and designed to supple- 
ment the primary obligation. A somewhat dif- 
ferent view is entertained by the federal court 
in American Casualty Company v. Howard,* 
the court holding that the obligation to de- 
fend suits was entirely independent of the 
obligation to pay for bodily injuries and 
property damage. A reason given was that 
the two obligations were assumed in dif- 
ferent paragraphs of the contract and under 
distinctive subheads. 


Whether the duty to defend is dependent 
or independent is an important question in 
litigation involving the corresponding rights 
of the insurer and has not been put to final 
rest by the courts. The emphasis quantity- 
wise appears to be on the duties of the in- 
surer who must defend even though the suit 
is groundless or fraudulent ” as long as the 
allegations of the complaint bring it within 
the scope of the policy. 


Once the insurer undertakes a defense it 
must exercise not only good faith, but also 
ordinary care and reasonable diligence and 
caution.” This development in the law has 
placed the liability insurer within the reach 


16 204 Wis. 1, 235 N. W. 413 (1931). 

1% Footnote 13. 

% 187 F. (2d) 322 (CA-4, 1951). 

” Hilliard v. United Pacific Casualty Company, 
195 Wash. 478, 81 Pac. (2d) 513 (1938). 

2% Appleman, Insurance Law and Practice, 
Vol. 8 p. 4; Aycock Hosiery Mills v. Maryland 
Casualty Company, 157 Tenn. 559, 11 S. Wad. 
889 (1929). 

2 Ballard v. Ocean Accident Guarantee Com- 
pany, 86 F. (2d) 449 (CCA-7, 1936); Anderson v. 
Southern Dundry Company, 107 Kan. 375, 191 
Pac. 583, 21 A. L. R. 761 (1920). 

22 Burgess v. Long Island Railroad (New York, 
Feb., 1951), reported in 7 NACCA Law Journal 
224. A 44-year-old plaintiff had a verdict of 
$400,000, which was compromised at $244,158.25 
plus $21,000 in hospital expenses. 
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of an aggrieved assured who suffers a judg- 
ment in excess of the policy limits because 
of negligence of the insurer. If the insurer 
fails to meet the standard, it is liable to the 
assured for the excess of the judgment over 
the policy limits, irrespective of fraud or 
bad faith. To be sure, this is a tremen- 
dous burden to place upon the insurer in 
this day of colossal verdicts.” 


As insurance is based upon an element of 
good faith™ on the part of parties to the 
contract, the assured also has his duties to 
perform in event of loss.* One of the more 
important duties is that of cooperation with 
the insurer in the handling of the loss. This 
is taken to mean™ that the assured shall 
make a fair, frank and truthful disclosure 
of all information reasonably demanded by 
the insurer for the purpose of enabling it to 
determine whether or not there is a genuine 
defense. Cooperation by the assured is 
sometimes treated as a condition precedent 
to liability of the insurer under terms of the 
policy. However, it is not every breach of 
such a condition that will relieve the insurer 
of liability,” the court holding that the in- 
tent of the parties was that only a material 
and substantial failure to cooperate on the 
part of the assured would relieve the in- 
surer of liability. 


Liberty Mutual Insurance Company 
v. Jones 


The path of the insurer has not always been 
free of obstacles in the defense of suits against 
the assured, the insurer being sometimes ac- 
cused of practicing law. The court in Liberty 
Mutual Insurance Company v. Jones® dis- 
posed of such charges by holding that an 
insurance company and a person to whom it 
issued a casualty insurance policy and for 
whom it adjusted claims within the cover- 
age of the policy stood in the relationship 
of insurer and assured and not that of 


2 Abrams v. Factory Mutual Liability In- 
surance Company, 298 Mass. 141, 10 N. E. (2d) 
82 (1937). 

*% Johnson v. Hardware Mutual Casualty Com- 
pany, footnote 2; Douglas v. United States 
Fidelity & Guaranty Company, 81 N. H. 371, 
127 Atl. 708 (1924). 

** Buckner v. Buckner, 207 Wis. 303, 241 N. W. 
342 (1932); Moran Brothers v. Pacific Coast 
Casualty Company, 48 Wash. 592, 94 Pac. 106 
(1908). 

* Hilliard v. United Pacific Insurance Com- 
pany, footnote 19; Curran v. Connecticut In- 
demnity Company of New Haven, 11 Automobile 
Cases 263, 127 Conn. 692, 20 Atl. (2d) 87 (1941). 

7 Curran v. Connecticut Indemnity Company, 
footnote 26. 

34 Automobile Cases 405, 344 Mo. 932, 130 
S. W. (2d) 945, 125 A. L. R. 1149 (1939). 
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Whenever interests of the insurer and 
assured are in conflict on losses aris- 


ing under the policy, the insurer may 


exercise the right to defend for its 
own advantage, even though a differ- 
ent course would be preferable from 
the standpoint of the assured. 

° 


attorney and client. An election by the 
insurer to conduct the defense in a suit 
placed it in a position similar to that of an 
independent contractor.” Once a policy be- 
comes effective both parties have responsi- 
bilities that are mutually fiduciary,” even 
though the assured has surrendered to the 
insurer the exclusive right to control the 
defense in event of a claim.” This is in- 
tended to be a powerful right as the court con- 
strues the policy to include a promise by the 
insurer to defend against claims and lawsuits 
to the entire exclusion of the assured. The 
court went on to say in the Abrams case ™ 
that, “. . . such a clause in such a policy 
has been referred to as creating both an 
obligation and a privilege.” The effect of 
these mutual promises is, as stated by the 
court in the Abrams opinion, that, “. .. the 
insured has transferred to the insurer his 
right to defend himself as security to the 
insurer for the risk undertaken.” 


This security interest is said to be a power 
coupled with an interest which vested in 
the insurance company when the contract 
of insurance came into existence. Its exer- 
cise thereafter was not dependent upon fur- 
ther assent or ratification by the assured as 
the power continued as long as the contract 
of insurance endured as a valid agreement.™ 
This power cannot be revoked during the 


» Attleboro Manufacturing Company v. Frank- 
fort Marine, Accident & Plate Glass Insurance 
Company, 240 F. 573 (CCA-1, 1917). 

*® Johnson v. Hardware Mutual, footnote 2. 

* Footnote 23. See also cases cited in foot- 
note 2. 

® Footnote 23. 

® Rollins v. Bayview Auto Parts Company, 
239 Mass. 414, 132 N. E. 177 (1921); Hayes v. 
Gessner, 19 Automobile Cases 1190, 315 Mass. 
366, 52 N. E. (2d) 968 (1944). 

“ Maloney v. Black, 244 Mass. 391, 138 N. E. 
584 (1923); Hale v. Hillcrest Realty Company, 
276 Mass. 63, 176 N. E. 777 (1931); Hayes v. 
Gessner, footnote 33. See Note, 64 A. L. R. 
380 (1929); American Law Institute, Restate- 
ment of Agency, Secs. 138-139. 

® Abrams v. Factory Mutual, footnote 23; 
Rollins v. Bayview Auto, footnote 33. 


To Defend or Not to Defend 


continuance of the contract, the court hold- 
ing that parties can, by contract, create a 
power, similar to that of an agency power, 
so coupled with an interest that the creator 
can neither revoke nor control the exercise 
of the power.“ The purpose of a clause in 
an insurance contract resulting in the crea- 
tion of such a power is to enable the insurer 
to protect itself,“ the rule being that a 
security holder may use the security to the 
extent necessary for its own protection so 
long as it does not negligently sacrifice the 
rights of others.” 


In defending the suit against the assured, 
the insurer does act in its own behalf, but 
it also acts in behalf of the assured to the 
extent of his interest in the defense, al- 
though by terms of the contract, the com- 
pany may exercise its own judgment to its 
own advantage uncontrolled by the defend- 
ant.” The court, in the Johnson®™ case, held 
that when the company accepted the pre- 
mium charged for the policy, it impliedly 
undertook to use this control and manage- 
ment for the mutual benefit of the parties to 
the contract. 


Fidelity & Casualty Company 
v. Stewart Drygoods Company 


Whenever interests of the insurer and 
assured are in conflict on losses arising un- 
der terms of the policy, courts have held, 
as in the Hayes™ case, that the insurer may 
exercise the right to defend for its own ad- 
vantage, even though from the standpoint 
of the assured a different course would 
have been preferable.” This situation is to 
be distinguished from the case where two 
grounds of liability are alleged, one within 
the policy and one without the policy. Such 
a situation arose in Fidelity & Casualty Com- 
pany v. Stewart Drygoods Company” A suit 
was filed against an employer covered by an 
elevator liability policy. A minor, illegally 


% Guinzburg v. H. W. Downs Company, 165 
Mass. 467, 43 N. E. 195 (1896); Moore & Sons 
v. Manufacturer’s National Bank, 261 Mass. 328, 
158 N. E. 755 (1927); American Law Institute, 
Restatement of Security, Sec. 49. 

st Hayes v. Gessner, footnote 33; Long v. 
Union Indemnity Company, 277 Mass. 428, 178 
N. E. 737 (1931). 

3% Johnson v. Hardware Mutual, footnote 2. 

3% Hayes v. Gessner, footnote 33. 

# Footnote 23. 

41208 Ky. 429, 271 S. W. 444, 43 A. L. R. 318 
(1925). For a variation of this problem where 
insurer was not estopped to deny liability, see, 
Sargent Manufacturing Company v. Travelers 
Insurance Company, 165 Mich. 87, 130 N. W. 211, 
34 L. R. A. (N. S.) 491 (1911). 











employed, was injured by the elevator. The 
policy excluded losses for injuries to em- 
ployees of insured employed contrary to law. 

The injured party recovered against the 
employer a judgment in excess of policy 
limits in a suit defended by attorneys fur- 
nished by the insurer. The employer paid 
the judgment and brought suit against the 
insurer for reimbursement to the policy 
limit and for an additional amount because 
of alleged bad faith on the part of the 
insurer in controlling the defense of the case. 


The reasoning of the court centered 
around the existence of two grounds of 
recovery used by the plaintiff in his action 
for damages. One ground was covered by 
the policy if the plaintiff was lawfully em- 
ployed. The other ground was not within 
the coverage. In discussing the rights of 
the parties, the court said that the insurer 
had a right to protect its own interest, for 
it would be liable under its policy if it 
turned out that the first ground was 
sustained and the plaintiff was lawfully em- 
ployed. The assured had a right to protect 
its interest, for it alone would be liable if the 
second ground of recovery was sustained. 


Because of the conflict of interest, the 
court held that each party had a right to 
protect its own interest and that no party 
had a right to compel surrender of control 
over the defense. A similar result was 
reached in the Compton Heights case * where 
two grounds of liability were alleged by 
an injured employee, for one of which the 
employer’s liability insurer would be liable, 
and for the other the assured alone had to 
bear the loss. 


In the above two cases, each party had 
counsel and a right to an active part in the 


defense. It is important to notice the dis- 
tinction between this and another situation 
where the assured has its own attorney. In 
the case of Tulare County Power Company v, 
Pacific Surety Company® the insurer notified 
the assured that it would defend the action, 
The insurer did defend the action even 
though the assured retained its own attor- 
ney for that purpose. The court held that 
participation by attorneys of the assured 
was by permission of the insurer and not 
required by the policy. For this reason, 
the assured was denied recovery of attor- 
ney fees. 


Reviewing the O’Morrow v. Borad “ opin- 
ion in the light of existing case law, it ap- 
pears that the liability insurer had a duty 
to investigate, negotiate and defend.” The 
insurer was bound to exercise in all fair- 
ness,“ ordinary care, reasonable diligence 
and caution.” Failure of the insurer to 
meet acceptable standards would give rise 
to severe penalties.“ The insurer could in- 
sist upon full disclosure of material facts“ 
as a condition precedent to its liability. The 
assured may retain counsel to advise him 
at his own expense ™ and, in event of a con- 
flict of interest with the insurer, may par- 
ticipate in the active defense of the cause 
at his own expense, each party having the 
right to protect its own interest.” Because 
of the security interest ® held by the insurer 
in the form of a power coupled with an in- 
terest,” the assured may not deprive the 
insurer of an opportunity to actively defend 
the case. 

It thus appears that an equitable solution 


to the O’Morrow v. Borad™ type of situation 
can be found. [The End] 


EIGHTEENTH CENTURY INSURANCE LOGIC GOOD TODAY__-_ 


“The trade of insurance gives great 
security to the fortunes of private peo- 
ple, and, by dividing among a great 
many that loss which would ruin an 
individual, makes it fall light and easy 
upon the whole society. In order to give 
this security, however, it is necessary 
that the insurers should have a very 


large capital. Before the establishment 
of the two joint-stock companies for in- 
surance in London, a list, it is said, was 
laid before the attorney-general, of one 
hundred and fifty private insurers, who 
had failed in course of a few years.”— 
Adam Smith, The Wealth of Nations, 
published in 1777. 





42 Compton Heights Laundry Company v. Gen- 
eral Accident, Fire & Life Assurance Corpora- 
tion, 195 Mo. App. 313, 190 S. W. 382 (1917). 

* Footnote 14. 

* Footnote 1. 

* Footnote 13. 

“ Douglas v. U. S. Fidelity, footnote 24. 

Aycock v. Maryland Casualty, footnote 20. 
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* Ballard v. Ocean Accident, footnote 21. 

* Curran v. Connecticut Indemnity, footnote 
26. 

% Footnote 14. 

81 Fidelity v. Stewart Drygoods, footnote 41. 

52 Footnote 23. 

83 Rollins v. Bayview Auto, footnote 33. 

% Footnote 1. 
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“Good Faith” 
and Motor Vehicle Assigned Risk Plans 


By RALPH W. RUSSELL 


The mandatory type of assigned 
risk plan, as typified by the 
Oklahoma Motor Vehicle Safety 
Responsibility Act, is discussed 
by the author, who is assistant 
insurance commissioner of 


the State of Oklahoma... 


HE PUBLIC of the various states has 

witnessed the passage of safety or finan- 
cial responsibility acts. About 47 states have 
passed some form of a safety or financial 
responsibility law. The recent acts passed 
are to a great degree uniform in provision, 
containing such variations that have been 
dictated by local conditions or circumstances. 
The primary purpose of the acts is to pro- 
vide for the giving of security and proof of 
financial responsibility by owners and oper- 
ators of motor vehicles for the protection of 
the public. 


Authority for Assigned Risk Plans 


A familiar provision found in such acts 
authorizes and directs the Insurance Com- 
missioner, or a similar supervisory official, to 
adopt and approve an assigned risk plan.’ 
This provision is found in the Motor Vehicle 
Safety Responsibility Act passed by the 
Twenty-second Oklahoma Legislature in 
1949. Since the Oklahoma Motor Vehicle 
Safety Responsibility Act is typical of the 

“Seven Chart Analysis of Automobile Lia- 


bility Laws,"’ Association of Casualty and Sure- 
ann, New York, N. Y., November, 

*The safety or financial responsibility acts 
of 21 states make provision for an assigned risk 
Plan. In some states there exists assigned risk 
Plans which have been voluntarily established 


“Good Faith” and Assigned Risk Plans 





safety or financial responsibility acts cur- 
rently being adopted by other states, it will 
be cited and referred to for the convenienge 
of this article.* 


The provision of the Oklahoma Motor 
Vehicle Safety Responsibility Act providing 
for an assigned risk plan is 47 O. S. 1951, 
Section 535: 


“§ 535. Apportionment Among Insurance 
Carriers or Persons Unable to Procure In- 
surance.—After consultation with insurance 
carriers authorized to issue automobile lia- 
bility policies in this State, the Insurance 
Commissioner shall approve a reasonable 
plan or plans for the equitable apportion- 
ment among such carriers of applicants for 
such policies and for motor vehicle liability 
policies who are in good faith entitled to 
but are unable to procure such policies 
through ordinary methods. When any such 
plan has been approved, all such insurance 
carriers shall subscribe thereto and partici- 
pate therein. Any applicant for any such 
policy, any person insured under any such 
plan, and any insurance company affected, 
may appeal to the Insurance Commissioner 
from any ruling or decision of the manager 
or committee designated to operate such 
plan. Any person aggrieved hereunder by 
any order or act of the Insurance Commis- 
sioner may, within ten (10) days after no- 
tice thereof, file a petition in the District 
Court of the County of Oklahoma for a re- 
view thereof, The court shall summarily hear 
the petition and may make any appropriate 
order or decree.” 


by insurance companies and are consequently 
referred to as ‘‘voluntary’’ assigned risk plans. 
Where participation by insurance companies in 
an assigned risk plan is required by law the 
plan is usually referred to as a ‘‘mandatory”’ 
assigned risk plan. This article is limited to 
assigned risk plans of the ‘‘mandatory’’ type. 
347 O. S. 1951, Secs. 501-542. 
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An analysis of Section 535 discloses that 
the Insurance Commissioner, after consult- 
ing with insurance companies authorized to 
issue automobile liability policies in the state, 
must approve a reasonable plan (or plans) 
for the equitable apportionment among such 
companies of persons applying for such pol- 
icies who are in good faith entitled to but 
are unable to procure said policies through 
ordinary methods. 


Reason for Assigned Risk Plans 


The purpose and reason of Section 535 is 
evident. Prior to the enactment of the Ok- 
lahoma Motor Vehicle Safety Responsibility 
Act, a person possessing an operator’s license 
could drive a motor vehicle on the highways 
of Oklahoma regardless of financial circum- 
stance or ownership of an automobile 
liability policy and he faced only the possibil- 
ity of an adverse judgment in the event he 
was involved in an automobile accident. 
Such is not the case after the enactment of 
the Oklahoma Motor Vehicle Safety Re- 
sponsibility Act. While it is true that under 
the act the ownership of an automobile lia- 
bility policy is not a condition precedent to 
a person’s right to drive a motor vehicle on 
the highways, it is equally true that under 
said act the noninsured person in event of 
an accident faces certain requirements that 
are not within the reach and economic re- 
sources of the average person, that is, the 
depositing of cash or securities up to the 
amount of $11,000 with the state treasurer 
or filing a real estate scheduled bond up to the 
amount of $11,000 with the safety commis- 
sioner for the purpose of covering damage 
or injury to the person or property of an- 
other individual involved in the accident.‘ 
To avoid these consequential requirements a 
person may carry an automobile liability 
policy in the amounts of $5,000 for bodily 
injury to, or death of, one person, $10,000 
for bodily injury to, or death of, two or 
more persons, and $1,000 for injury to prop- 
erty.” Regardless of the tedious arguments 
that can be indulged, the fact remains that 
after the passage of the act the average per- 
son is required from a logical and practical 
standpoint to purchase an automobile liability 
policy. This is substantiated by the increase 


in the purchase of automobile liability policies 
following the passage of the Oklahoma 
Motor Vehicle Safety Responsibility Act. 


The legislature, recognizing the fact that 
the purchase of an automobile liability pol- 
icy was the only efficient method by which 
the average citizen could comply with (or 
avoid the consequences of) the act, included 
therein Section 535 so as to insure that any 
person could, if he so desired, purchase an 
automobile liability policy. This is obviously 
the real purpose and reason for Section 535. 


Responsibility 
of Insurance Commissioner 


The Insurance Commissioner is charged 
with the duty and responsibility of effectu- 
ating the true intent and purpose of Section 
535 by the approving of the assigned risk 
plan authorized thereby. 


Before approving a plan he must deter- 
mine a proper basis for “equitable appor- 
tionment among such carriers,” of motor 
vehicle liability risks. It appears that a 
proper basis for such equitable apportion- 
ment is the assignment of risks to the par- 
ticipating insurance companies according to 
the motor vehicle liability premium volume 
of the insurance company during the pre- 
ceding calendar year. This was the basis 
incorporated in the Oklahoma Motor Ve- 
hicle Assigned Risk Plan." The Insurance 
Commissioner before approving a plan must 
also determine that the plan is available to 
“applicants for . . . motor vehicle liability 
policies who are in good faith entitled to but 
are unable to procure such policies through 
ordinary methods.” There is no question 
that the phrase, “but are unable to procure 
such policies through ordinary methods,” 
merely means that the applicant has attempted 
but has been unsuccessful in the purchasing 
of motor vehicle liability insurance. The 
Oklahoma Motor Vehicle Assigned Risk 
Plan provides that the applicant must certify 
that he has attempted, within 60 days prior 
to the date of application, to obtain such 
insurance in the state and was unable to 
obtain the same.*® In view of the usual and 
customary underwriting practices of insur- 





447 O. S. 1951, Secs. 518, 524-525. 

547 O. S. 1951, Secs. 505 (c), 518-519. 

* The Safety Responsibility Act became effec- 
tive January 1, 1950. The act was approved by 
the Governor May 20, 1949. Widespread pub- 
licity was given to the act from the date of the 
approval by the Governor. Automobile liability 
premiums for calendar year 1948 were $9,175,106; 
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for calendar year 1949, $11,232,499; and for cal- 

endar year 1950, $17,015,904. A proper compari- 

son is the calendar year 1948 with the calendar 

year of 1950. 

ue Motor Vehicle Assigned Risk Plan, 

on Oklahoma Motor Vehicle Assigned Risk Plan, 
c. 8. 


IL J—June, 1952 
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ance companies the applicant may have been 
unsuccessful due to his physical or mental 
condition, moral habits or an unfortunate 
record of accidents. 


“Good Faith Entitled to”’ 


However, considerable dispute and con- 
troversy have arisen regarding the meaning 
and proper interpretation of that part of 
Section 535, “applicants who are in 
good faith entitled to.” At the time the 
Insurance Commissioner of Oklahoma was 
considering the approving of an assigned 
risk plan, there was submitted for his con- 
sideration a so-called “Uniform Assigned 
Risk Plan” which included an “eligibility” 
section: 

“As a prerequisite to consideration for 
assignment under the plan, an applicant 
must certify, in the prescribed application 
form, that he has attempted, within 60 days 
prior to the date of application, to obtain 
automobile bodily injury and property dam- 
age liability insurance in the State and that 
he has been unable to obtain such insurance. 


“An applicant so certifying shall be 
considered for assignment upon making appli- 
cation in good faith to the plan. An appli- 
cant shall be considered in good faith if he 
reports all information of a material na- 
ture, and does not wilfully make incorrect 
and misleading statements, in the prescribed 
application form, or does not come within 
any of the prohibitions or exclusions listed 
below. 


“A risk shall not be entitled to insurance 
nor shall any subscriber be required to 
afford or continue insurance under the fol- 
lowing circumstances: 


“(A) If the applicant is engaged in an 
illegal enterprise, or has been convicted of 
any felony during the immediately preceding 
thirty-six months or habitually disregards 
local or state laws as evidenced by two or 
more non-motor vehicle convictions during 
the immediately preceding thirty-six months. 

“(B) When during the immediately pre- 
ceding thirty-six months the applicant or 
anyone who usually drives the automobile 
has been convicted or forfeited bail more 
than once for any one, or once each for two 
or more of the following offenses: 


“(1) Driving a motor vehicle while under 
the influence of intoxicating liquor or nar- 
cotic drugs. (2) Failing to stop and report 
when involved in an accident. (3) Homicide 
or assault arising out of the operation of a 
motor vehicle. (4) Driving a motor vehicle 


“Good Faith” and Assigned Risk Plans 





at an excessive rate of speed where injury 
to person or damage to property results 
therefrom. (5) Driving a motor vehicle in 
a reckless manner where injury to person 
or damage to property results therefrom. 
(6) Operating during period of revocation 
Or suspension of registration or license. (7) 
Operating a motor vehicle without state or 
owner’s authority. (8) Loaning operator’s 
license to an unlicensed operator. (9) The 
making of false statements in the application 
for license or registration. (10) Imper- 
sonating an applicant for license or regis- 
tration or procuring a license or registration 
through impersonation whether for himself 
or another. 


“(C) When the applicant or anyone who 
usually drives the automobile has intention- 
ally registered a motor vehicle in the State 
illegally during the immediately preceding 
twelve months. 


“(D) When the applicant or anyone who 
usually drives the automobile has failed to 
meet all obligations to pay automobile bodily 
injury and property damage liability insur- 
ance premiums contracted during the im- 
mediately preceding twelve months. 


“(E) If the applicant or anyone who 
usually drives the automobile is subject to 
epilepsy. 

“The carrier to which a risk is assigned 
shall not be required to afford insurance if 
the condition of the applicant’s automobile 
is such as to endanger public safety, except 
that the carrier shall afford insurance pro- 
vided the applicant makes such repairs to 
his automobile as may reasonably be re- 
quired. 


“Risks with physical disabilities involving 
hearing ailments or mental or nerve illnesses 
shall be subject to investigation and shall 
submit for consideration of the Committee 
satisfactory certificates from at least two 
qualified doctors giving their diagnosis of 
such disabilities or their opinions with re- 
gard to the likelihood of such disabilities 
interfering with the risk’s safe operation 
of an automobile.” 


It was forcefully recommended that the 
foregoing “eligibility” section be included 
in its entirety in the Oklahoma Motor Ve- 
hicle Assigned Risk Plan. An examination 
of the “eligibility” section discloses that the 
first paragraph is consistent with that part 
of Section 535, “but are unable to procure 
such policies through ordinary methods.” 
The second paragraph (with the exception 
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of the last phrase) which defines when an 
applicant shall be considered in good faith, 
is consistent with the usual definition of 
good faith. The third and remaining para- 
graphs are devoted to the reciting of cir- 
cumstances in which an applicant shall not 
be “entitled to” insurance through the as- 
signed risk plan, 


It was argued that the inclusion of the 
third and remaining paragraphs in the as- 
signed risk plan was authorized by the 
phrase “good faith entitled to” of Section 
535. An analysis of the phrase “good faith 
entitled to” discloses that the words “en- 
titled to” are modified by the words “good 
faith.’ The legal and ordinary definition of 
the word “entitle,” is a “right,” “to give a 
right,” or “to qualify one for.” Therefore, 
the words “entitle to” would mean a “right 
to” or “to give a right to.” Good faith is 
defined by the Oklahoma Statutes: ” 


“Good faith consists in an honest inten- 
tion to abstain from taking an unconscien- 
tious advantage of another, even though the 
forms of technicalities of law, together with 
an absence of all information or belief of 
facts which would render the transaction 
unconscientious.” 


Thus good faith could be said to be a 
mental state of intention and belief of a per- 
son at a particular time. Since the words, 
“good faith,” modify and control the words, 
“entitle to,” it would logically follow that 
an applicant, who had an honest intention 
to abstain from taking an unconscientious 
advantage of the plan (or of an assigned 
insurance company), by reporting all mate- 
rial information and refraining from making 
any incorrect and misleading statements in the 
application form prescribed by the plan, has 
the right to obtain insurance from the plan. 


One of the main contentions in urg- 
ing the inclusion of the said third and re- 
maining paragraphs in the Oklahoma Motor 
Vehicle Assigned Risk Plan was that it is 
the public policy and interest of the state 
that the reckless, careless and handicapped 
driver be kept off the highways. It is sub- 
mitted that the contention overlooked the 
purpose of the Safety Responsibility Act 
and the division of responsibilities and duties 
of the different departments of state gov- 
ernment. 


*25 O. S. 1951, Sec. 9; Bouvier’'s Law Dic- 
tionary. 

” Bouvier’s Law Dictionary; Webster's Dic- 
tionary. 

125 O. S. 1951, Sec. 9. 

1 As noted, the short title of the act is ‘‘Motor 
Vehicle Safety Responsibility Act,’’ 47 O. S. 
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Purpose 
of Safety Responsibility Acts 


First, let us examine the purpose of safety 
or financial responsibility acts. These acts 
can be classified as social legislation. Their 
social function is to create a greater degree 
of financial responsibility on the part of 
owners and operators of motor vehicles so 
as to protect the public. The safety or pre- 
vention of accident aspects of said acts are, 
for all practical purposes, insignificant de- 
spite the fact that the word, “safety,” may 
appear in the short title of the act and the 
phrase, “an act to eliminate the reckless 
driver,” may appear in the title of the act.” 
It is well recognized that the most efficient 
and secure method of accomplishing finan- 
cial responsibility on the part of owners and 
operators of motor vehicles is through the 
purchase of automobile liability insurance. 


As previously stated, the effect and demand 
of the laborious procedure of the Oklahoma 
Motor Vehicle Safety Responsibility Act 
deems the purchase of insurance the only 
practical and efficient method for the aver- 
age citizen to comply with the purpose of 
the act. Would the public be more pro- 
tected if persons were denied insurance 
through an assigned risk plan by reason of 
the excluding circumstances found in the 
said third and remaining paragraphs as sug- 
gested? The answer is self-evident—the fact 
that such persons could not purchase insur- 
ance would not affect their legal right to an 
operator’s license or registration under the 
law, except in one instance, namely, where 
the individual’s operator’s license or regis- 
tration has been revoked or suspended by 
the Commissioner of Public Safety due to a 
conviction or forfeiture of bail. Thus, the 
inability of such individuals to obtain insur- 
ance would not keep them off of the high- 
ways and there would be, therefore, results 
principally to the harm and damage of the 
public, which is the class to which the act 
was designed to afford a measure of pro- 
tection. 


Therefore, if the foregoing premise is cor- 
rect, an assigned risk plan approved pur- 
suant to Section 535, or a similar statute, 
should be designed so as to afford protection 
to the public, but not designed merely to 
afford “clean risks” to the insurance com- 


1951, Sec. 541. The title of the act is in part: 
“An act to eliminate the reckless and irrespon- 
sible driver from the highways, and to provide 
for the giving of security and proof of financial 
responsibility by drivers and operators of motor 
vehicles... ."’ 

13 47 O. S. 1951, Sec. 517. 
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panies participating in the plan under the 
pretense of aiding in the enforcement of the 
laws relating to operators of motor vehicles. 
The responsibility of enforcing the laws 
relating to operators of motor vehicles and 
the operation of motor vehicles on the high- 
ways of Oklahoma rests with a department 
of government other than the insurance 
department. 


Division 
of Responsibilities and Duties 

Second, we should consider the responsi- 
bilities and duties of the different depart- 
ments of state government. The said 
contention overlooked the fact that the Insur- 
ance Commissioner is charged with enforc- 
ing the laws relating to insurance™ and 
not the enforcing of laws relating to the 
qualifications of operators of motor vehicles. 
Under the law of Oklahoma this responsi- 
bility and duty rests with the Department 
of Public Safety.%. The Department of Pub- 
lic Safety is clothed with ample authority 
to determine the qualification of operators 
of motor vehicles.” For example, 47 O. S. 
1951, Section 276 (7) provides that the Com- 
missioner of Public Safety shall not issue 
an operator’s license: 


“7. To any person, who from physical de- 
formity or who is afflicted with epilepsy or 
any mental disease or physical condition 
that would impair the driving ability of such 
a person or when the Commissioner of Pub- 
lic Safety, from information concerning such 
person or from the records and reports on 
file in the Department of Public Safety, de- 
termines that the operation of a motor ve- 
hicle by such persons on the highways to be 
inimical to public safety or welfare.” 


Legislative Intention 


There is another aspect of the problem 
which should not be overlooked—that of 


legislative intention. If the legislature in- 
tended that the assigned risk plan should 
Prescribe “eligibility” requirements for the 
applicant, it would have provided for them 
in Section 535. At the minimum, the legis- 
lature would have provided in the section 
that the Insurance Commissioner shall adopt 
or approve eligibility requirements for ap- 
Plicants, or stated in another manner, the 
legislature could have easily incorporated 


“Art. VI, Sec. 22, Oklahoma Constitution 
Provides: ‘‘There is hereby established an In- 
Surance Department, which shall be charged 
with execution of all laws now in force, or 


Which shall hereafter be passed, in relation to 
“Good Faith” and Assigned Risk Plans 


language in Section 535 to the effect that 
the plan as approved by the Insurance Com- 
missioner shall not be available to persons 
of the class described in 47 O. S. 1951, Sec- 
tion 276 (7) hereinbefore quoted. This the 
legislature did not choose to do. Instead, 
the legislature merely provided that the plan 
shall be available to applicants who are un- 
able to purchase insurance through ordinary 
methods but are in “good faith entitled to” 
such insurance. 


Action of Insurance Commissioner 


The Insurance Commissioner in approv- 
ing the Oklahoma Motor Vehicle Assigned 
Risk Plan incorporated the first and second 
paragraphs of the said suggested “eligibil- 
ity” section with the exception of the last 
phrase of the second paragraph, “or does 
not come within any of the prohibitions or 
exclusions listed below,” and substituted in 
lieu thereof, the phrase, “and possesses or is 
entitled to a motor vehicle operator’s license 
and/or a registration for a motor vehicle 
under the laws of the State.” The third and 
remaining paragraphs of the said suggested 
“eligibility” section were not included in the 
Oklahoma Motor Vehicle Assigned Risk 
Plan.” Therefore, the Oklahoma Motor Ve- 
hicle Assigned Risk Plan recognizes the fact 
that it is the responsibility and duty of the 
Oklahoma Department of Public Safety to 
determine the fitness of citizens to use the 
highways and to hold operators’ licenses, 
and that neither the Insurance Department, 
the plan nor insurance companies should 
attempt to invade the -jurisdiction of said 
department. Thus a person in Oklahoma is 
entitled to automobile liability insurance 
through the Oklahoma Motor Vehicle As- 
signed. Risk Plan as a matter of right by: 


(a) Certifying to the plan that he has 
attempted, within 60 days prior to the date 
of application, to obtain insurance in the 
state and was unable to obtain such insur- 
ance; 

(b) Reporting all material information 
required by the application form, and by not 
wilfully making incorrect or misleading state- 
ments therein, thereby being in good faith; 


(c) Possessing or being entitled to a motor 
vehicle operator’s license and/or a regis- 
tration for a motor vehicle under the laws 
of the state; and 


(d) Paying the premium for the policy. 


insurance and insurance companies doing busi- 
ness in the State.”’ 

18 47 O. S. 1951, Secs. 271-313. 

16 See 47 O. S. 1951, Sec. 276. 

1 Footnote 8. 





The Oklahoma Motor Vehicle, Assigned 
Risk Plan was approved by Donald F. 
Dickey, State Insurance Commissioner, on 
December 27, 1949, and by virtue of the 
provisions thereof became effective January 
1, 1950. At that time, dire predictions were 
received from some quarters as to the plan’s 
future success due to the fact that the third 
and remaining paragraphs of the suggested 
“eligibility” section were not included in 
the plan. However, it can be reported that 
the plan has been operating in an efficient 
and successful manner. While its efficiency 
and success have been due in no small degree 
to capable management and the cooperation 
of the participating insurance companies, it 
is also true that a measure of its operational 
smoothness can be attributed to the fact 
that the plan does not attempt to deny in- 
surance to applicants by reason of unfitness 
to hold an operator’s license. After two 
years of operation there have been only two 
appeals made by applicants to the Insurance 
Commissioner.” 


Commissioner's Action Upheld 
by Attorney General 


In conclusion, it should be pointed out 
that the Attorney General of Oklahoma up- 
held and affirmed the Insurance Commis- 
sioner in his interpretation of the phrase 
“good faith entitled to.” The Insurance 


Commissioner under date of September 1, 
1950, requested an opinion from the Attor- 
ney General as to whether he was author- 
ized by Section 535 to revise the Oklahoma 
Motor Vehicle Assigned Risk Plan by in- 
cluding therein the said third and remaining 
paragraphs as suggested. The Attorney 
General in an opinion September 6, 1951, 
replied: 
“In reply you are advised that since: 


“(a) You, as State Insurance Commissioner, 
shortly after the effective date of the ‘Safety 
Responsibility Act,’ construed Section 35, 
supra, to authorize you to prescribe and ap- 
prove what now appears as Section 8 of the 
Oklahoma Motor Vehicle Assigned Risk 
Plan without including therein the recom- 
mended provisions last above quoted, 

“(b) your said construction of Section 35 
was evidently approved or acquiesced in by 
the recent (1951) Oklahoma Legislature, 
inasmuch as Section 35 was not amended 
thereby to require the inclusion of said rec- 
ommended or similar provisions, and 

“(c) your said construction of Section 35 
appears to this office to be reasonable and 
such as was contemplated by the 1949 Leg- 
islature, the Attorney General is of the opin- 
ion that you are not authorized by Section 
35, supra, to revise said Section 8 by adding 
thereto said recommended provisions. Your 
question is, therefore, answered in the nega- 
tive.” [The End] 


CONCURRING NEGLIGENCE DEFEATS ACT-OF-GOD PLEAS———— 


An ill wind blew no good for a New 
Mexico airport when its manager did 
not take precautions to see that planes 
moored on the field were properly secured. 


Since proper mooring was part of 
the airport’s storage arrangement with 
the plaintiff whose plane was destroyed 
during a windstorm, a judgment for the 
value of the plane was had against the 
airport. 

The manager had received advance 
warning of the severe wind storm, and 
during the course of the storm he had 
been warned by a police patrol of the 
danger to the planes. Despite the warn- 
ings he had received, the manager did 
not add additional moorings, as did a 
neighboring airport, and remained in 
his house during the storm without 
checking on the condition of the planes. 


% One appeal was dismissed before the hear- 
ing, and the action of the governing committee 
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The trial court found additional proof 
of negligence in the manager’s excuse 
for his neglect by a statement that his 
company had insurance and in the event 
any damage occurred that the insurance 
would cover the damage. 

The trial court held that the concurring 
negligence of the manager defeated the 
contention of the defendant airport that 
the proximate cause of the plane’s de- 
struction was an act of God. 

The New Mexico Supreme Court af- 
firmed the judgment of the trial court, 
saying, “A defendant may not find 
shelter behind the plea the injury was 
caused by an act of God when, but for 
his concurring negligence, the injury 
would not have occurred.”—Shephard v. 
Graham Bell Aviation Service, Inc. New 
Mexico Supreme Court. April 22, 1952. 
3 Avr. 17,886. 





in the other appeal was affirmed by the Insur- 
ance Commissioner. 


IL J—June, 1952 
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Exclusiveness of Remedy Provisions 


of Workmen’s Compensation Laws 


By FRED W. KAESS 


Mr. Kaess is a member of the Detroit | 
law firm of Davidson, Kaess, Gotshall | 
& Kelly. He presented this paper at | 
the April meeting of the American Bar 

Association in Louisville, Kentucky. | 


HE TOPIC I have for your attention 

does, perhaps, have a fancy title. It 
has to do with the right of action, at com- 
mon law, for loss of consortium by the 
husband or wife whose spouse has been 
injured in the course of his or her employ- 
ment, the latter being paid under the pro- 
visions of a workmen’s compensation act. 


Those of us who are busy trying workmen’s 
compensation and other casualty litigation 
occasionally fall into the error of not seeing 
the forest because of the trees. Frequently 
we take for granted that which we feel is 
well settled and we do not stop to inquire 
further. Following the advent of work- 
men’s compensation laws, practitioners 
more or less accepted the theory that in- 
juries in the course of employment had 
their “exclusive” remedy against the em- 
ployer and/or insurance carrier under the 
provisions of the various jurisdictional acts. 


Just as those who regularly defend em- 
ployers and insurance carriers have joined 
in various associations or committees, so 
too have those attorneys who prefer to call 
themselves plaintiffs’ attorneys joined to- 
gether in their associations. These groups 
are diligent in analyzing new or varying 
tendencies in judicial decisions. While de- 
fendants’ counsel are usually only defensive 
in their attitude to defeat novel theories, 
plaintiffs’ counsel are ever alert to new ways 
to overcome their claimed hurdles and press 
new theories. 


Workmen’s Compensation Laws 


In this manner was born the new type 
of litigation in various jurisdictions. The 
inspiration for a so-called new tack or, per- 
haps better, “attack” against employers 
was induced by the case of Hitaffer v. 
Argonne Company, 183 F. (2d) 811. Certi- 
orari was denied and reported in 340 U. S. 
852. This case was a wife’s suit at common 
law for loss of consortium against the hus- 
band’s employer. The husband had been 
injured in the course of employment and 
was paid benefits pursuant to the Long- 
shoremen’s Act. 


However, the idea was not born with that 
case, because there had been similar at- 
tempts made in various other jurisdictions. 
Nonetheless, the issue seems to be nearing 
settlement as various states take a firm 
position on the proposition. 


In some of the early cases which involved 
the rights of parents for their minors’ in- 
dustrial injuries, the courts apparently dis- 
tinguished the various compensation acts 
themselves. The courts, having stated the 
general theory that the statute in and of 
itself does not take away, by implication, 
the parent’s remedy for his loss (King v. 
Viscoloid, 219 Mass. 421, 106 N. E. 988, 14 
A. L. R. 827 (1914)), and that the parent’s 
rights are independent rights, cited an earlier 
Massachusetts case of 1878 as the logic 
for so holding. 

With reference to the husband’s right to 
sue for loss of consortium by reason of an 
industrial injury to his wife, the case of 
McVey v. Chesapeake and Potomac Telephone 
Company, 103 W. Va. 519, 138 S. E. 97, 
60 A. L. R. 849 (1927), is apparently one 
of first impression. Similarly, in McLain v. 
Llewellyn Iron Works, 56 Cal. App. 60, 204 
Pac. 869, the reasoning and conclusion 
seemed to be determined on the statutory 
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construction and the intent of the legisla- 
ture, with the decisions denying the theory 
that the provisions were unconstitutional 
because there was no provision in the act 
for the parents (and/or spouse) and that 
thereby their rights were taken away 
from them. 


To state it briefly, the contention usually 
raised by plaintiffs in the earlier cases 
was that since those who had a right of 
action in tort at common law (such as 
parents, wives and husbands, etc.) and the 
statute (Workmen’s Compensation Act) was 
silent in that respect, their cause of action 
still remained. In those early cases the 
courts of Massachusetts and Texas gave 
credence to such an argument and allowed 
recovery as referred to in the King case 
as well as in Silurian Oil Company v. White, 
252 S. W. 569 (Texas). The latter two 
cases held, in substance, that the existing 
common law right of action was not taken 
away by the compensation act nor was it 
taken away by implication. The Oklahoma 
court in Roxanna Petroleum Company v. Cope, 
132 Okla. 152, 269 Pac. 1084, accepted the 
theory as well, and stated that if such was 
the purpose of the act, the legislature 
should so state. 


The cases mentioned were those involv- 
ing a parent’s action for the minor’s injury 
and the courts shaded off their opinions 
with other reasoning, as well as that which 
has been stated. But there remained the 
general theme that unless the statutes had 
additional language, the right remained. For 
example, the Iowa act, which has such a 
provision, states that: “The rights and 
remedies provided in this Act for an em- 
ployee shall be exclusive of all other rights 
and remedies of such employee, his personal 
or legal representative, dependents or next of 
kin, at common law or otherwise, on account 
of such injury ....” The Michigan court, 
in denying recovery by the father in Wall 
v. Studebaker Corporation, 219 Mich. 434, 
189 N. W. 58, construed its act to the effect 
that the act gave the infant the right, as an 
adult, to contract for employment, and thus 
abrogated the parent’s right to an action at 
common law for loss of the minor’s services. 


Cases and Statutes Distinguished 


I think it is well to give my personal idea 
concerning how the cases or statutes thus 
reviewed can be distinguished, and to com- 
ment that I have not observed the courts 
making this observation. In the cases that 
allowed recovery, the statutes speak of the 
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rights and ‘remedies of the employee, while in 
the Wail case, for example, the statute speaks 
of “any employer’ who is subject to the act 
“shall not be subject to any other liability 
4 .” The former speaks of the employee's 
remedy; the latter, the employer’s liability. 
An excellent and easy comparison may be 
made by viewing all of the various compen- 
sation acts in this connection as stated in 
the notes on the King case, reported in 7 
Negligence Compensation Cases Annotated 
254. All of the preceding cases speak 
of injuries to the minor in the course of 
his employment and the right of the par- 
ent to recover in addition (and at com- 
mon law) to the benefits paid by the 
respective compensation acts. However, I 
believe the theory: remains about the same 
with respect to the cause of action by one 
spouse for injuries suffered by the other in 
his or her employment. It should be added 
that there are many cases in other states 
with similar facts wherein recovery was 
denied to the parent. My purpose is merely 
to illustrate, as well as possible, some of the 
outstanding cases. There are innumerable 
citations listed in the cases cited, the great 
number of which has surprised me. 


As the earlier cases seem to speak of the 
parent’s recovery, the later ones have to do 
with the remedy of the spouse. The Mis- 
souri court in Holder v. Elms Hotel, 92 
S. W. 620 (1936), reaffirmed its decision in 
analyzing its act with the earlier case of 
Sharp v. Producers Produce Company, 226 
Mo. App. 189, 47 S. W. (2d) 242. The 
court held their compensation act abolished 
the husband’s right of action for injuries 
to his wife. Again the ruling was on statu- 
tory interpretation. The section applicable 
states in part: “The rights and remedies 
herein granted to an employee, shall ex- 
clude all other rights and remedies of such 
employee, his wife, her husband, parents, 
personal representatives, dependents, heirs 
or next of kin at common law or other- 
wise Pa 


It is to be noted again that the statute 
speaks of the employee’s rights and rem- 
edies as compared to the employer’s liability. 
It is also to be noted that this statutory 
phraseology has corrected the earlier Massa- 
chusetts and Texas objection of not includ- 
ing the words, “parents, spouse, etc.” The 
New York act has similar wording so that 
there should be no mistaking the intent of 
the legislature or the statutory construc- 
tion. Regardless of the outcome in all of 
the cases reviewed, the objection of uncon- 
stitutionality has been given only a pass- 
ing brush. It has been held generally that 
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recovery for a common law tort is not a 
vested right and, therefore, is subject to 
legislative enactment and is not in violation 
of the due process clause. There is some 
comment that the husband’s (or wife’s) 


cause of action is a derivative one and the’ 


husband has only that right which flows 
from his wife’s cause of action as applied 
under a compensation act. 


As previously stated, the Hitaffer case 
has touched off a few new cases recently 
reported. Because of the decision, bulletins 
have proceeded from various associations 
to members, declaring the general results 
of the cases. Because a great many states 
are without case law on the subject, in and 
of itself, there has been much concern that 
Hitaffer might become the present-day ruling 
case and that henceforth everything might 
be in a turmoil. Such a situation would 
confuse the well-recognized routine of han- 
dling and, of course, throw a new value on 
every case in general. 


Reasons for Various 
Compensation Acts 


It is well to speak of the reason for the 
enactment of the various compensation acts 
and their purposes. It seems readily ap- 
parent that such acts were to substitute for 
the employee’s old common law remedy; 
to permit a wider scope of recovery; and 
to eliminate the various defenses that were 
available to the employer—such as contrib- 
utory negligence, the fellow-servant rule 
and assumed risk. In exchange, the em- 
ployer’s liability was to be settled. Need- 
less to say, the entire theory has. overtones 
of social legislation. However, if such legis- 
lation is to be a substitute, it should be a 
substitute in fact. Its mutual benefits 
should bespeak mutual obligation. There 
should be no basis for allowing other bene- 
fits and still permit use of the compensation 
acts. In fact, plaintiffs’ counsel should 
seek to strengthen rather than attack the 
general purport. Perhaps the tendency of 
changing the old, well-settled standards 
has crept into judicial principles heretofore 
considered firmly established. The general 
objectives of workmen’s compensation laws 
were: First, to abandon the doctrine of 
negligence and determine generally if the 
injury arose out of and in the course of 
employment and if the disability was re- 
lated thereto. It substituted in its stead 
the principle of insurance. Second, such 
legislation recognized the inequality of the 
old common law approach through the 
courts and placed the administration thereof 
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in administrative boards. Third, those 
boards set out to furnish prompt and rea- 
sonable handling of the cases without the 
delay, cost and criticism of personal injury 
litigation and, as well, relieve public charity 
in heretofore uncompensated cases, and 
eliminate waste in counsel fees and costs. 
Beginning in May, 1911, the Wisconsin act 
became effective. Since then, all 48 states, 
the District of Columbia and the Territories 
have adopted similar legislation. The only 
remaining act in which negligence plays a 
part is the Federal Employer’s Liability Act, 
enacted in 1908. 


The case following the WHuitaffer case, 
Danek v. Hommer, 82 Atl. (2d) 659, decided 
by the New Jersey court in July, 1951, 
stated that it was the intent of the legisla- 
ture to establish a complete substitute for 
the heretofore unsatisfactory remedy in tort 
on the part of the employee. In so stating, 
and having before it the Hitaffer case, the 
court refused to permit a husband to re- 
cover for loss of consortium by reason of 
his wife’s injuries, since the latter was being 
paid compensation benefits under their com- 
pensation act. 


Wisconsin Case 


Similarly, Wisconsin in January, 1952, in 
Guse v. A. O. Smith Corporation, took a most 
firm and unequivocally certain position in 
a similar case. The Wisconsin court, in com- 
menting on the Hitaffer case, said: “As 
to the decision in that case [Hitaffer] it 
should be noted that, as stated in Danek v. 
Hommer, supra, the Hitaffer case deals not 
with solely the Workmen’s Compensation 
Act—as enacted, interpreted and applied for 
over 30 years in New Jersey—and likewise 
in Wisconsin—but deals also with the Fed- 
eral Longshoremen’s Act the terms 
of which differ from the provisions of the 
New Jersey and Wisconsin Compensation 
Acts. Moreover, the authorities relied upon 
by the court im the Hitaffer opinion were 
cases which held that an employer had a 
continuing tort liability Such a 
doctrine is inimical to the Wisconsin Work- 
men’s Compensation Act—and to the great 
majority of other state compensation acts.” 
My impression would be that the tone of 
the opinion had a wee drop of acid in its 
comment concerning the federal court thinking. 


New Jersey Case 


In the Danek case (decided July 9, 1951) 
the New Jersey court, in no uncertain terms, 
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and if I might add in an extremely well- 
written opinion, traced the history of its 
act and most conclusively declared the 
Workmen’s Compensation Act of New 
Jersey to be a complete substitute for all 
common law actions arising from industrial 
injuries and for all elements of damages. 
The opinion declared that such “legislation 
must be accorded a rational interpretation 
consistent with its manifest purpose,” and 
cited Crobart v. Crobart, 5 N. J. 161, 74 
Atl. (2d) 294. 


The New Jersey Workmen’s Compensa- 
tion Act speaks of the “employer’s liability” 
rather than the “employee’s remedy.” I 
must repeat that I think it is perhaps the 
significant feature in distinguishing the two 
contrary lines of decisions. In fact, even 
the New Jersey court mentions that had 
their court not already taken such a position 
on this theory of their act, the plaintiff's 
argument of the act being in derogation of 
the common law and strictly construed, 
might have some weight. There could be, 
I insist, quite a different conclusion reached, 
bearing in mind the “derogation” principle, 
if the statute read, “the employer shall not 
be subject to any other liability,” compared 
to a statute stating, “the rights and rem- 
edies of the employee shall be the exclu- 
sive remedy, etc.”—with nothing said about 
other person’s rights. 


Although I am convinced the intent and 
purpose of every legislature might be the 
same, their statutes are not written the 
same. Therefore, the assertion of the “dero- 
gation” principle might be well taken 
if such statute does not include the barring 
of other parties who may have a common 
law interest. 


It could, however, be argued that my 
reflections just stated would fail in merit 
if one is to take into consideration the 
verbiage of the Longshoremen’s Act and 
translate its meaning by using the Hitaffer 
case as authority. To be blunt, the reason- 
ing in the Hitaffer case has been reported to 
be unsound (36 Cornell Law Quarterly 148). 
The court seemed so intent on defining the 
various views of “loss of consortium,” and 
then so anxious to make the forward step 
for the equal treatment of husband and 
wife in allowing the wife to sue for loss 
of consortium of her husband, that it lost 
sight of not only some of the federal cases, 
one just decided 13 days prior, but also the 
interpretation by the New York courts of 
its act (Swan v. Woolworth, 129 Misc. ‘500, 
222 N. Y. Supp. 111) from which the Long- 
shoremen’s Act was modeled. Hitaffer 
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ignored ail the great multitude of cases that 
have been cited; on the contrary, it seemed 
to rest its conclusion (with respect to ex- 
clusiveness of remedy) on erroneously con- 
sidered authority, which in substance were 
cases which held that an employer had a 
continuing tort liability under the Long- 
shoremen’s Act. Such a doctrine, Mr. Grubb 
in his brief in the Wisconsin case said, “is 
inimical to the Wisconsin Workmen's Compen- 
sation Act and to the great majority of other 
state compensation acts.” His court agreed. 


Ohio Case 


In Bevis v. Armco Steel, 102 N. E. (2d) 
444 (Ohio) (December 5, 1951), we have 
a new case sustaining the position of New 
Jersey and Wisconsin. This was a case 
wherein the wife sued for loss of consortium 
due to the defendant-employer’s intentional, 
wilful and malicious act of not only causing 
silico-tuberculosis, but in failing to inform 
the employee thereof. Compensation was 
being paid to the employee (husband) for 
the occupational disease by authority of the 
Ohio Industrial Commission. Ohio has a 
monopolistic state fund to administer its 
workmen’s compensation matters, and in 
the creation of that fund and the payment 
therefrom, the act states: “Such compen- 
sation shall be in lieu of all other rights 
to compensation, or damages, for such 
death, injuries or occupational disease, and 
any employer who pays the premium shall 
not be liable to respond in damages at com- 
mon law or by statute for such death, in- 
juries or occupational disease.” This was 
added by a 1924 amendment. In a subse- 
quent case in Ohio (Triff, Administratrix v. 
National Bronze and Aluminum Foundry 
Company, 135 Ohio St. 191, 20 N. E. (2d) 
232) the court pronounced: “. . . the 
right of action of an employee for negligence 
of his employer directly resulting in a non- 
compensable occupational disease has not been 
taken away by Sect, 35 Art. II of the Con- 
stitution” (that which created the fund). 
Two months later the legislature amended 
its General Code to read: “Employers who 
comply with the provisions [of the Code] 
shall not be liable to respond in damages 
at common law—for any injury, disease,— 
whether such injury, disease or bodily con- 
dition is compensable under this act or not.” 
Obviously, this was intended to protect em- 
ployers from occupational disease ‘matters 
and to make the compensation act the ex- 
clusive remedy. Plaintiff attempted to as- 
sert her claim on the alternative theory that 
the condition had its basis in wilful neglect 
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on the part of the employer and that this 
allowed her the right as claimed. The court 
declined the theory, stating that it could not 
disregard the plain and ordinary meaning 
of the words in the amendment to the 
General Code. 


This case, as well it may be assumed, 
had its seed sown by the Hitaffer case, for 
it seems to be just about the only affirma- 
tive case offered by plaintiff to the court. 
Here again, as in New Jersey and Wiscon- 
sin, the opinion of the court in the Hitaffer 
case is taken to task, repeating in essence 
the same criticism as did the New Jersey 
and Wisconsin courts. Peculiarly, the Ohio 
court was not aware of the New Jersey 
or Wisconsin cases; the New Jersey court 
did not know of either the Wisconsin or 
Ohio case because its decision was the 
earliest; and, obviously, Wisconsin had no 
knowledge of the Ohio decision because it 
came down about the same time. Yet all 
three courts used the same critical language 
in commenting on the Hitaffer case. It is 
sufficient to say that the Ohio court declined 
the theory and concluded that the language 
of the act had only one clear meaning and 
consequently denied recovery. 


As is apparent, there has been much 
concern—or perhaps jubilance, depending 
upon the court version that appeals most to 
the particular schools of thought—over the 
interpretation of compensation legislation. 
At first blush the New Jersey, Ohio and 
Wisconsin cases seem to correct any mis- 
understanding, but I am of the opinion that 
the problem remains almost totally a local 
question. 


For example, in Michigan it is thought 
best to hurry a case to the Supreme Court 
by motion for summary judgment, particu- 
larly in the light of the New Jersey and 
Wisconsin cases. The inference made in 
the Hitaffer case that the “Longshoremen’s 
Act does not even purport to compensate 
them [the spouse] for any loss” can be com- 
batted rather successfully in Michigan, be- 
cause the act, aside from being compulsory, 
makes provision for increased benefits by 
reason of having a wife (and/or husband) 
and dependents. Similarly, the Michigan 
courts have held neither husband nor wife 
may recover for loss of consortium (184 
Mich. 304, 284 Mich. 195), but without de- 
fining the phrase. Michigan has said, in 
Bugbee v. Fowle, 277 Mich. 485, that 
although neither husband nor wife may 
recover for loss of “consortium,” the so- 
called married women’s act does not abridge 
the right of recovery for the loss of his 
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wife’s “services” by reason of a personal 
injury. But in spite of everything, it is 
believed to be best to give the court an 
opportunity to rule on the exclusive remedy 
question. The only precedent in Michigan 
is Wall v. Studebaker, 219 Mich. 434, a case 
in which a father sued for the loss of serv- 
ices of his son who had chosen to accept 
workmen’s compensation. Recovery was 
denied. Denial was also made in an ad- 
ministrator’s case to recover at common 
law for the estate; the decedent had been 
paid workmen’s compensation benefits (City 
of Grand Rapids v. Crocker, 219 Mich. 178). 
Similarly, an administrator’s action at law 
barred a widow’s application for compen- 
sation benefits (Noto v. Acme Truck, 270 
Mich. 394). These latter two cases, how- 
ever, were decided under the “election of 
remedies” section and not under the exclu- 
sive remedy portion. 


Consequences of Hitaffer Case 


The consequences of the Hitaffer case, if 
affirmed elsewhere, which I _ believe is 
doubtful, are many and varied. Is there 
paid an unliquidated or speculative amount 
in “damage” without the benefit of the cer- 
tainty of a workmen’s compensation act; 
does the insurance coverage afforded “pro- 
tect” the employer or does the employer 
pay by himself; if this type of litigation 
gains favorable recognition by the courts, 
do the defenses that are taken away by 
the various workmen’s compensation acts 
apply in defeating such an asserted right 
and thus make such negligence imputable 
to the suing spouse? 


The consensus of opinion among my con- 
versants is that the district court in the 
Hitaffer case stretched the interpretation of 
the Longshoremen’s Act and forgot com- 
pletely the principles and intentions of 
workmen’s compensation. It is my under- 
standing, although it is not verified, that 
the Judiciary Committee of Congress, in 
reporting on the Longshoremen’s Act at 
the time of its inception, definitely stated 
it was their intention to eliminate any lia- 
bility on the part of the employer other than 
that which is set forth in the act. 


The entire issue, although broad in scope 
primarily because each state has its own 
peculiar judicial leanings, is being settled, 
particularly because of the excellent research 
that was done in the New Jersey, Wisconsin 
and Ohio cases and the development of 
clear decisions in point. [The End] 
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The problems that arise when a contractor’s 
employee is injured on the premises of the 
contractee and how the courts have handled 
those problems are discussed by the author in 


Contractee’s Liability to 





of Mitts & Smith, Grand Rapids, Mich- 
igan, presented this paper at the April 
meeting of the American Bar Associ- 
ation in Louisville, Kentucky. 


| Mr. Mitts, a member of the law firm 


HE LIABILITY of the owner of the 

premises or the contractee for injuries 
to the employees of the contractor or sub- 
contractor has been the subject of con- 
siderable litigation throughout the United 
States, England and Canada. This paper 
attempts to discuss some of the problems 
and the answer of the courts to them. We 
will consider the situation where the con- 
tractee is the owner or lessor of the prem- 
ises, contracts with another to do work 
on the premises and an employee of the 
contractor or subcontractor is injured 
because of some dangerous condition in or 
about the premises. _ The case may arise 
either in a suit by the injured employee 
against the contractee or by the contractor 
and/or compensation insurer under the 
subrogation sections of the applicable work- 
men’s compensation act. 

The work is usually performed under the 
terms of a contract. Sometimes it is writ- 
ten and sometimes it is oral. Unfortunately, 
the contract too often does not address 
itself to the problems created by such 
injuries to workmen, 


Terms of Contract 


Should the contractee be a cautious in- 
dividual and consult his lawyer he would 
undoubtedly have a written contract and 
it would contain a clause providing that 


408 


the contractor accepts the premises in their 
present condition and will see that all due 
care and protection is taken for the per- 
formance of the work to be done thereon. 
It would contain a clause stating that the 
contractor shall make all necessary inspec- 
tion to see that the premises are safe for 
the work to be performed and shall hold 
the contractee harmless from all injuries, 
damages and claims on account of the per- 
formance of the contract or the work done 
thereunder or on account of any injuries 
or damages arising to any workman upon 
the contractee’s premises in the perform- 
ance of the contract. Such provisions in 
the contract would ordinarily give the con- 
tractee a cause of action against the con- 
tractor for indemnification and might prevent 
a suit being brought, particularly where 
the contractor carriers compensation in- 
surance and the carrier solicits the work- 
man to proceed against the contractee for 
damages. Also, the contract could definitely 
place responsibility for control of the prem- 
ises, which is a very important factor in 
determining liability. 


Some courts have held that such a clause 
was binding on'the employee and barred his 
right to recover. The employee’s right was 
barred under the terms of contract where 
a workman working on a flagpole was 
injured when it fell. Larsen v. Home Owners 
Loan Corporation, 9 NeGcLIGENcE Cases 914, 
44 N. Y. S. (2d) 414. This case could have 
gone off on the basis that actual control 
of the work was in the contractor, but the 
court based its decision on the terms of the 
contract. In the case of a railroad attempt- 
ing to limit its liability, the New York court 
has reversed its earlier decisions (Brewer 
v. N. Y. L. E. & W. Railway Company, 26 
N. E. 324; Kenny v. New York Central, etc., 
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mployees of Contractor 


26 N. E. 626) on the ground that such con- 
tracts are contrary to public policy. See 
F. A. Straus & Company v. Canadian Pacific 
Railway Company, 173 N. E. 564. The New 
York court in this caSe cites several statutes 
passed by the legislature after the decisions 
referred to in 26 N. E. 

Indiana has a statute which states that 
such contracts are contrary to public policy. 
(Burns Statutes Annotated, 40-1112 to 
40-1114.) In Munroe v. Fred T. Ley & Com- 
pany, 84 C. C. A. 278, 156 F. 468, the con- 
tractor by the contract assumed all the 
risks and undertook to do all the work of 
the Edison Company. In the dictum the 
court stated it was difficult to see how 
“under this contract, the Edison Company 
would be responsible to the Ley Company 
for the condition of the poles or anything 
else; and if the Edison Company was un- 
der no obligation to the Ley Company, it 
is difficult to see how it could be under 
obligation to its employees.” However, 
they decided this case on the basis that 
“the negligence of the employees of the 
Ley Company in the manner in which the 
work was done” was the cause of the 
injury. 

In Connors Wegman Steel Company v. 
Kilgore, 189 Ala. 643, 66 So. 609, one of 
the grounds of denying the employee’s 
right of recovery was that “by express con- 
tract with the contractor, the owner was 
absolved from every duty with respect to 
the operation of the mine and the safety 
of the miners in relation thereto.” This 
case is cited with approval in U. S. Cast 
Tron Pipe & Foundry v. Fuller, 212 Ala. 177, 
102 So. 25. On the contrary’ where the 
contractee retains control for the protec- 
tion of employees by contract, he is respon- 
sible. See Kelly v. Howell, 41 Ohio St. 438. 


Contractee’s Liability 


By CLIFFORD A. MITTS 


Thus, we conclude it is a good thing to 
set forth in the contract that the contractor 
assumes full control, agrees to protect all 
employees from any injuries and agrees to in- 
demnify the contractee against all claims, etc. 


Control of Premises 


The first issue that arises in cases of this 
type is control. Generally all the states 
have held that if the contractee retains 
control he is liable for any negligence 
causing injury to the employees of the con- 
tractor or subcontractor. (35 American 
Jurisprudence, paragraph 160, page 589.) 
In Robinson v. Republic Steel Corporation, 78 
N. E. (2d) 381 (Ohio), defendant had a 
safety man who undertook to oversee the 
work. The court applied the rule set forth 
in Shearman & Redfield’s Law on Negli- 
gence, Volume 1, Section 179, page 419, 
““Another exception of the rule of the 
employer’s exemption from liability from 
negligence of an independent contractor will 
be found where the employer personally 
interferes with the work and acts performed 
by him occasion the injury’,” and then said, 
“the foregoing statement would seem to 
constitute a circuitous trip around the 
simple proposition that any person may be 
held responsible for his own wrong doing.” 

In Kelly v. Howell, under the terms of the 
contract the contractees were held re- 
sponsible, because of the cave-in of a mine, 
to the employee of a contractor though 
they had no notice of the defect. The court 
said: “They retained a superintendent for 
the miners’ protection, they owed a duty 
to the contractor’s employees to see that 
the premises were in a reasonably safe con- 
dition, since they retained the control. 
Lack of notice by the contractor didn’t 
relieve them of their duty to an employee.” 
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In Iron Company v. Erickson, 39 Mich. 
492, the court said: “They testified, and 
the jury must have believed them, that the 
company reserved the power of determining 
when and where dangerous rock in the mine 
was to be removed. Under this condition 
the company being the owners of the 
dangerous property and inviting men to 
work on it their responsibility cannot be 
changed by the fact that the work is done 
by the ton.” 


In Sun Oil Company v. Kueter, 164 F. (2d) 
806 (Texas), the contractor was repairing 
the boilers and the contractee used other 
boilers not being worked on. Steam from the 
pipe injured the employee. The court held 
contractee liable. (Tennessee Coal, Iron & 
Railroad Company v. Burgess, 158 Ala. 519, 
47 So. 1029; Cumberland Coal Company v. 
Lee, 119 S. W. 746 (Kentucky).) 


When the contractee turns over complete 
control to the contractor he is still liable 
for defects which are latent and which he 
knows or should know about. 

In United States Iron, Pipe & Foundry 
Company v. Fuller the court said: “His 
only duty was to furnish a reasonably safe 
place when defendant put plaintiff's em- 
ployer in possession; any effort to fasten 
upon defendant a duty in addition to that 
implied by law must be made to 
appear, either that he (defendant) was 
bound to do so by agreement with the con- 
tractor or else that he had in fact assumed 
to do so with knowledge of the contractor 
or his employees and that they had relied 
upon his doing so.” 

In Samuelson v. Cleveland Iron Mining 
Company, 49 Mich. 164, the Michigan court 
said: “Every man who expressly or by 
implication invites others to come upon 
his premises assumes to all who accept the 
invitation the duty to warn them of any 
known danger in coming which he knows 
or ought to know of and of which they are 
not aware.” 


The following cases support this doctrine: 
Indiana, Bloomington and Western Railway 
Company v. Barnhart, 115 Ind. 399, 16 N. E. 
121; Wells v. W. G. Duncan Coal Company, 
157 Ky. 196, 162 S. W. 821; Mayers v. 
Splitdorf Electric Company, 94 N. J. L. 460, 
111 Atl. 10; Riley v. Jersey Leather Com- 
pany, 126 Atl. 475; Richards v. Consolidated 
Lighting Company, 90 Vt. 552, 99 Atl. 241; 
U. S. Iron Pipe & Foundry v. Fuller; Painter 
v. Hudson Trust Company, 126 Atl. 636; 
The Chicago, 156 F. 374; Douglass v. Peck 
& Lines Company, 89 Conn. 622, 95 Atl. 22; 
Calvert v. Springfield Electric Light & Power 
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Company, 231 Ill. 290, 83 N. E. 184; Hoppe 
v. Winona, 113 Minn. 252, 129 N. W. 577; 
Westover v. Hoover, 88 Neb. 201, 19 A. L. R. 
215, 129 N. W. 285, 3 National Compensa- 
tion Cases Annotated 471. 


The same rule applies to subcontractors’ 
employees employed under the general con- 
tract. (Hotchkin v. Erdrich, 214 Pa. 460, 63 
Atl. 1035; Reagan v. Boston Electric Light 
Company, 167 Mass. 406, 45 N. E. 743.) 

In Jordon v. McKenzie, 155 S. E. 868, a 
North Carolina case, the employee of an 
independent contractor attempted to take 
down a high-voltage wire which he didn’t 
know was charged. The defendant had 
extended the charged wire into the new part 
of a plant to provide power for fhe con- 
tractor in doing his work. The court held 
that the electrically charged wire created 
an inherently dangerous condition. Despite 
the fact that the work had been let to an 
independent contractor, the owner could 
not escape his liability or duty to use great 
care in furnishing a safe place to work, 
even though it be to the employee of an 
independent contractor. 


In Reboni v. Case Brothers, 137 Conn. 501, 
78 Atl. 887, the plaintiff was an employee 
of a subcontractor erecting the steel work 
in a new boiler room on defendant’s prem- 
ises. The crane used in this construction 
work came in contact with a high-voltage 
wire 48 feet above the ground, and caused 
injuries to the plaintiff. The trial court 
refused to charge that warning of hidden 
danger was the only duty. On the con- 
trary, it charged that it was for the jury 
to say whether in defendant’s general duty 
of using reasonable care defendant should 
have taken some further step, such as call- 
ing the electric company to order a de- 
energization of these wires. The defendant 
relied on the rule that it had no duty to 
ward off danger where it was known or 
ought to have been known by the con- 
tractor. The court held that this applies 
to a situation where the contractor has 
control of that portion of the premises 
where the accident occurred. It does not 
apply where the owner has retained or 
assumed control. 


In the similar case of Criswell v. Seaman 
Mining Corporation, et al., 240 N. W. 177 
(Wisconsin), the defendant contracted for 
erection of a building on its premises and 
plaintiff, a structural steel worker, em- 
ployed by a subcontractor, was injured 
when the cable of a crane came in contact 
with a high-voltage wire, that is, when an 
arc was formed by bringing the crane close 
to the high-voltage wire. The court held 
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that “the defendant had sufficient control 
to cause the power lines to be re-located 
or shut off the current. That there was 
evidence that defendant had actual or con- 
structive knowledge that the subcontractor 
would use a crane in such a manner as it 
might come in contact with the wire. So 
it was defendant’s duty either to re-locate 
the wire or shut off the current. . .. Sea- 
man continued in fact to exercise control 
over its entire premises at all times and 
did actually exercise its control by having 
the electric company re-locate the poles 
and wires.” 


In this latter case the relocation of the 
wires was done before the plaintiff received 
his injuries and there was evidence in the 
case that the defendant contractor had 
indicated that the height and position of 
the wires were safe. 


In Oklahoma City v. Caple, 105 Pac. (2d) 
209, the contractor dug a ditch and a pipe 
leaked, but the leak apparently commenced 
after the work had started. In holding 
the city not liable, the court said: “The 
leak was encountered by the contractor only in 
the course of the work it was in the proc- 
ess of performing. As the ditching 
progressed it was the prior duty of the 
contractor to maintain the operations and 
place thereof in a reasonably safe condi- 
tion.” This case is a borderline case and 
there was no proof offered that the leak 
had been in existence at the time that the 
contractor went into possession and started 
to do the work. 


HERE the contractor has started on 

the work @nd the danger arises by 
reason of conditions in performing the work, 
the contractee is not liable for injuries 
arising to the employees of the contractor 
or subcontractor. 

Qualification apparently was put on this 
statement of the law in the case of Baker 
v. Scott Milling Company, 20 S. W. (2d) 
494 (Missouri), where the court laid down 
this rule: “Where defendant used ordi- 
nary care to select a competent contractor 
he would be exonerated from liability. The 
general rule deducible from the decisions 
and the one now generally recognized is 
that when the relation of independent con- 
tractor exists, and due diligence has been 
exercised in selecting a competent con- 
tractor, the contractee is not liable.” 

In the case of Koskel v, Newport Mining 
Company, 182 Mich. 486, the court lays 
down the rule: “The unsafe place in which 
the plaintiff was injured was an incident of 
work, and was created by the plaintiff’s 
co-servant. It is well settled that the doc- 
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trine of safe place and nondelegable duty 
does not apply to a place while in the 
process of construction and being made safe.” 

In the case of Pentz v. Wetsman, 269 
Mich. 496, the court held that there was no 
liability where the plaintiff was installing 
a curtain for advertising purposes in a 
theater and fell through an open trap door. 
The court cited the Koskel case in denying 
liability to the plaintiff. 

In Humble Oil & Refining Company v. Bell, 
et al., 180 S. W. (2d) 970 (Texas), a con- 
tractor was building a slush pit and left a 
dynamite cap in the pit, which caused injury 
to the employee of the contractor. The court 
said: “The question to be determined is 
whether the owner is under a duty to an 
employee of an independent contractor to 
use ordinary care to discover a dangerous 
condition brought about by negligence of 
some independent contractor or his em- 
ployee. A perusal of the authorities will 
disclose that in none of them was the duty 
held to be owing to the employee of the 
independent contractor. In regard to the 
liability of the employer of an independent 
contractor where the work contracted to 
be done is inherently dangerous the rule 
is that the employer may be held liable to 
a third person for negligence of the inde- 
pendent contractor in the performance of 
such work. This even though the employee 
be guiltless of negligence. Is an employee 
of a contractor a third person within the 
meaning of the rule? It is our opinion that 
such employee is not.” 

In Union Tank & Supply Company v. 
Kelley, 15 Necticence Cases 1097, 167 F. 
(2d) 811, a Texas case decided in 1948, the 
court said: “Here the fundamental prin- 
ciple which underlies the duty of an owner 
to an employee of an independent con- 
tractor is wanting. Here there was no 
hidden or concealed danger, no source of 
danger from operations or conditions under 
the owner’s control. The only danger to 
the plaintiff arose out of the way and the 
manner in which he did the work, a danger 
which he created and which was completely 
obvious to him.” 

In Monongahela West Penn Public Service 
Company v. McNutt, 13 F. (2d) 846, a scaf- 
fold was built close to a_ high-voltage 
wire. In performing the work the employee 
struck it and it was held that there was no 
liability on the part of the contractee. 

In LaVonas v. Acme Paper Board Com- 
pany, 11 NEGLIGENCE Cases 867, 40 Atl. (2d) 
43, a crane crew operating a crane close 
to a high-voltage wire brought it in contact 
with a wire which resulted in injuries to 
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the plaintiff. There was held to be no 
liability on the same theory that the acci- 
dent arose from the method of doing the 
work and the employees and the contractor 
knew, or should have known, of the danger- 
ous condition. See also Eberline v. Phila- 
delphia Electric Company, 159 Atl. 439; Troy 
v. Taylor & Caskin, Inc., 282 Mich. 327; 
Commonwealth Trust Company of Pittsburgh 
v. Carnegie-Illinois Steel Company, 12 NEGLtI- 
GENCE CASEs 886, 44 Ati. (2d) 594. 


In Cleveland Illuminating Company v. 
O’Connor, et al., 50 Ohio App. 30, 197 N. E. 
428, the electric power company let the 
job of installing a high-voltage transformer. 
Plaintiff was employed by the subcontractor 
in erecting the tower and was burned when 
the crane struck a high-voltage wire. The 
court decided that case on the basis that 
the “inherently dangerous doctrine” applies 
only to third parties and not to persons 
engaged in the work. It reversed a judg- 
ment for the plaintiff and ordered a judg- 
ment entered for the defendant. 


Place Necessary to Work 


The contractee is only bound to warn 
of dangers at the place where the employ- 
ment contract requires the employees to be 
in the usual and regular performance of 
their work. Generally, the cases to which 
this rule applies are those where the con- 
tractee has undertaken to furnish and has 
retained the control of the place and ap- 
pliances with which the independent con- 
tractor is to perform his contract. The 
employee to recover must be at a place 
where it could reasonably be said that the 
contractee would expect the employee to 
be, in the usual and regular performance 
of the work for which he is hired. 

In Lookout Mountain Iron Company v. 
Lea, 144 Ala. 175, 39 So. 1017, the court 
laid down the following definition: “The 
owner’s duty to take precaution is co- 
extensive with the premises to be used, but 
it is not limited to the immediate locality 
where the contemplated work is to be 
done. Manifestly it extends to every part 
of the premises and every instrumentality 
thereon, which may be visited or used by 
the workmen for a purpose incidental and 
reasonably adapted to or associated with 
the accomplishment of the purpose of the 
invitation.” 


In Lyman v. Putnam Coal & Ice Company, 
182 App. Div. 705, 169 N. Y. Supp. 984, 
the plaintiff was an employee of a con- 
tractor engaged in putting in a steam pipe 
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and plaintiff wanted to measure the distance 
to the ceiling. In order to do so he climbed 
on a temporary railing and touched an 
uninsulated high-voltage wire. The court 
said: “In the ordinary operation of the 
work at the factory no one would be 
exposed to danger from them. The cir- 
cumstances under which plaintiff received 
the shock were peculiar, such a combina- 
tion of circumstances could not in 
reason be foreseen; nor do we see how 
defendant was negligent in not anticipating 
danger from the contact with the wires.” 
In Victory v. Baker, 67 N. Y. 366, the 
employee of a customer in a factory went 
to pay a bill. He entered by a way not 
intended to be used as an entrance and so 
used in disregard of the manifest intention 
of the owners as indicated by the arrange- 
ment of their premises. The court said 
that such man was a trespasser, so when he 
fell into an open pit while walking along an 
improperly lighted aisle, he could not recover. 


In Cartee v. Saks Fifth Avenue, 19 Necti- 
GENCE Cases 5, 277 App. Div. 606, 101 
N. Y. S. (2d) 761, plaintiff was installing 
a drain in the defendant’s building. While 
employed by a contractor and working near 
the ceiling his wrench slipped and he in- 
jured his hand on an angle iron which 
supported a heating duct. The court held 
there was no liability on the basis that this 
angle iron was completely out of the way 
and at a place where the defendant would 
not be obligated to foresee any danger 
because of its sharpness. 

In E. Kahns Son’s Company v. Elleswich, 
et al., 122 Ohio St. 576, 172 N. E. 668, the 
employee of a subcontractor on a building 
job fell into an open elevator shaft in a 
dark room. The evidence disclosed that 
he was in a place in the building where he 
was not supposed to be, but where he had 
gone as a shortcut home. In denying lia- 
bility the court found that he had a safe 
place for exit but that he had chosen the 
unsafe way of his own free will and ac- 
cord and, therefore, as a matter of law, 
there was no liability upon the contractee. 

In Scoggins v. Atlantic & Gulf Portland 
Cement Company, 179 Ala. 213, 60 So. 175, 
the laborers were engaged in the construc- 
tion of a road on the premises of the de- 
fendant. They went for shelter during a 
rainstorm into a building being erected 
upon the premises of the defendant by the 
same contractor. During the storm the 
building collapsed and the plaintiff was 
injured. The court said: “A person who 
goes upon the premises of another on busi- 
ness of his own, not connected with the 
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business actually or apparently carried on 
there, is a mere licensee,” and directed a 
verdict for defendant, 

In Jacobson v. Northwestern Pacific Rail- 
road Company, 175 Cal. 468, 166 Pac. 3, the 
employee went onto a platform upon which 
there was no reason for him to go in the 
work in which he was engaged. While 
descending a permanent ladder placed for 
the defendant’s employees’ use, though he 
had a temporary ladder which he could 
have used in another place, the employee 
was injured. The court held that the main- 
tenance of a permanent ladder did not con- 
stitute an invitation to use it and conse- 
quently was no liability of the part of the 
defendant. 


In Patterson v. Alabama Fuel & Iron 
Company, 194 Ala. 278, 69 So. 952, the 
employee was killed by coming in contact 
with an imperfectly insulated cable. In 
denying relief to the plaintiff, the court 
said: “When a mine owner invites a sec- 
ond person to assist and the latter is injured 
by reason of a dangerous condition existing 
at any place in the mine, to support re- 
covery against the owner therefor (1) the 
circumstances must be such as to justify 
the inference that the second person has 
a legal right, derived from the owner, to 
occupy the place where his injury occurred; 
and (2) it must be apparent to the owner, 
considered as a man of ordinary powers of 
observation, that the position likely to be 
assumed by the second person in the exer- 
cise of the right so acquired is such 
that the second person will be likely to 
suffer injury if the owner does not take 
caution to prevent that injury which would 
occur to a prudent man as being appropriate.” 

See also the following cases: Wilson, 
Sons & Company v. Barry R. Company, 86 
L. J. K. B. N. S. 432 (England); Cole v. 
L. D. Willeutt & Son, 214 Mass. 453, 101 
N. E. 995; Blackston v. Chelmsford Foundry 
Company, 170 Mass. 321, 49 N. E. 635; 
Mercer v. Johnson, 54 Ill. 397; Boner v. 
Eastern Michigan Power Company, 193 Mich. 
629, 160 N. E. 453; Patterson v. Alabama 
Fuel & Iron Company; Westover v. Hoover, 
88 Neb. 201, 129 N. W. 285, 3 National 
Compensation Cases Annotated 471; Bradeley 
v. Shea, 114 Cal. 1, 45 Pac. 990. 

We are of the opinion that it must be 
shown by the facts and circumstances, to 
hold the contractee liable, that the em- 
ployee was injured while in the perform- 
ance of work at a place where he could be 
expected to be and from a condition which 
the contractee should reasonably have fore- 
seen might cause injury in the performance 
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of the work contracted to be done. The 
definition which is adopted in the Alabama 
case last cited is the one that is more or 
less universally followed in the United 
States by the majority of the courts. As 
indicated by the cases, the application of 
this doctrine to the facts of each case raises 
a great deal of difficulty for the courts. 


Another limitation that is placed upon 
the liability of the contractee is that the 
employee must be at the place where he 
would be expected to be at a time when 
the contractee might reasonably have ex- 
pected him and by virtue of an authority 
granted to him by the contractee or one in 
authority to act on behalf of the con- 
tractee. 


In the case of Rogers v. Toronto Public 
School Board, 27 Can. S. C. 448, affirmed 
23 Ontario App. Rep. 597, the employee 
hired to deliver coal went to inspect the 
premises. The wife of the caretaker was 
the only one present. He desired to see 
where the coal bins were into which he 
was to put the coal and a volunteer on the 
premises offered to show him. On the way 
he fell into an open trap in an unlighted 
areaway. The court in deciding this case 
said: “I am unable to perceive any duty 
resting upon the school board to have their 
premises in a particular condition for the 
safety and protection of the deceased at the 
time when the unfortunate accident took 
place. He chose to enter the premises at 
a time none of the defendants expected 
him and when no one in authority was 
there to permit him to enter. His entry 
was voluntary and there was no duty to 
keep the premises safe at all times.” 


Not Contemplated or 
Unlawful Use of Premises 


Where the employee makes a use of the 
premises which the contractee had not con- 
templated or expected or uses the premises 
in a way or manner that they were not 
designed to be used and receives injuries 
thereby, the contractee is not liable in the 
majority of the states for the resulting 
injuries. 

In Nettis v. General Tire Company, 317 
Pa. 204, 177 Atl. 39, the employee of a 
contractor was injured when washing win- 
dows on the defendant’s premises. The 
sash gave way when he stood on the outside 
of the window. The court said: “The sash 
was not intended to be used in the way 
plaintiff used it, and hence since the acci- 
dent was a direct result of an improper 
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use and the defendant who had no reason 
to anticipate it, cannot be held liable for 
the resulting injury, unless there is some- 
thing in the relation of the parties and the 
law relating thereto, which makes inappli- 
cable the ordinary rules applicable to ac- 
tions of negligence. An owner of premises 
is not liable for injuries to a servant... 
by reason of a latent defect of which he 
is ignorant and which could not have been 
discovered in the exercise of reasonable 
care and diligence.” 

In Roach v. Heys-Oakes Candy Company, 
16 NeciiceNce Cases 109, 357 Mo. 1236, 
212 S. W. (2d) 758, a window washer fell 
to the street and was killed when the win- 
dow came out of its frame. The window 
washer was hired by a contractor who 
claimed that the defendants had failed to 
furnish a safe place to work. The court 
directed a verdict for the defendant and 
then laid down the following rule: “In 
some instances a contractee may owe an 
independent contractor or an independent 
contractor’s employee the duty to furnish 
reasonably safe appliances and a reasonably 
safe place in which to work, a responsi- 
bility reasonably like that of an employer 
to his employee. “Generally such instances 
are those when the contractee has under- 
taken to furnish and has retained the con- 
trol of the place and appliances in and 
with which the independent contractor is 
to perform his contract. . . . Here decedent 
used his own tools and supplies, his own 
methods and presumably knew his business. 
Contractee owed him no duty in respect 
to the windows except to warn him of 
known defects which would not have been 
apparent to the deceased’s inspection.” 


In National Builders Bank of Chicago v. 
Schuham, 9 Neciicence Cases 403, 49 N. E. 
(2d) 825 (Ill. App., 1943), the painter was 
hired to paint windows in a hotel. While 
he was doing so one of the windows broke 
and he fell to his death. The window sash 
was rotten, but it was not shown that this 
fact could be determined from a reasonable 
inspection before the accident. The court 
released the defendant from liability upon 
the basis that although the defendant owed 
the duty of ordinary care in the keeping 
of his premises safe, such duty was not an 
absolute duty and if a reasonable inspection 
would not reveal the defects there was no 
liability upon his part. 

In Davis Bakery v. Dozier, 139 Va. 628, 
124 S. E. 411, the frame of a skylight gave 
way under a painter engaged to paint the 
building. The court said: “We have no 
difficulty in reaching the conclusion that 
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while Dozier went on the roof as an invitee 
he did not so go on the skylight and take 
his helper with him. This, notwithstanding 
the fact that it might have been more con- 
venient for Dozier to do so than to do it 
from the roof.” 

In Bush v. Grant, 222 Ky. L. Rep. 1766, 
61 S. W. 363, a cable lift used by the owner 
for the removal of ashes was used, with 
consent of the owner, by the contractor's 
employees for the removal of the debris 
and it gave way when an employee stepped 
upon it for the purpose of making an ad- 
justment. The contract contained no pro- 
vision for the use of this facility. The court 
directed a verdict holding that they were 
mere licensees and the lift was not safe for 
the use which the contractors had put it to. 


In Fanjoy v. Seales, 29 Cal. 246, cornices 
gave way when the painters hung their 
scaffolding to them. The court said: “We are 
not satisfied that the general custom of 
painters to use cornices for supporting the 
stagings and platforms necessary for prose- 
cution of . . . painting houses imposes on 
the owner the duty of constructing such 
cornices sufficiently strong to sustain bur- 
dens for which they were not designed.” 
See also Bradeley v. Shea; Davis Bakery v. 
Dosier; Brown v. American Steel Foundry 
Company, 272 Pa. 231, 116 Atl. 546; Harley 
v. Sargent, 7 N. S. W. St. Rep. 741; Lyman v. 
Putnam Coal & Ice Company; Bush v. Grant. 


We find, however, cases in New York 
which hold somewhat differently and in 
fact, contrary to those heretofore cited. 
Shines v. W. & Y. Realty Company, 3 Nec- 
LIGENCE Cases 1116, 259 App. Div. 596, 
20 N. Y. S. (2d) 428. In this case a 
window washer leaned against an ornamen- 
tal balcony while washing windows and fell. 
The court in permitting recovery held that 
the defendant should have foreseen that the 
balcony might be used for this purpose 
though it was not so intended. 

Again in Peck v. Weil, 231 App. Div. 670, 
248 N. Y. S. 468, an iron bar intended to 
hold shutters when closed was used by a 
window washer for support while washing 
windows. Fastening his belt to the safety 
device on the exterior of the window, he 
fell and was hurt. He was permitted re- 
covery on the same theory, namely, that the 
owner should have anticipated that such 
use might be made of this iron bar. 


The only reconciliation that we can see 
in these cases is the test of foreseeability 
as applied by the various states. New York 
seems to have applied the theory that the 
owner should foresee such use even though 


IL J— June, 1952 





by 


We 
s 


dut: 
to 1 
of ; 
Ho} 
witl 
said 
trac 
of t 
char 
was 
dan; 
was 
of t 
duty 
See 
Com 
The 
pany 
Pow 
Min 
e223 
Wes 
yy 
insta 
war! 
the 
all ¢ 
wire 
tract 
ble 
perh 
serv: 
104, 
see ( 
§22, 
In 
Leat| 
Atl. 
921, 
due | 
sash 
of de 
by e: 
to th 
that 
law | 
tract 
to th 
cours 


On 
Blair 


Cont: 








the instrument used by the employee and 
causing injury was not designed for the 
purposes to which the employee put it. 
Certainly these decisions are not followed 
by the majority of the cases as indicated 
in the foregoing citations. 


Warning 


There is no question but that there is a 
duty on the part of the owner of premises 
to warn persons coming upon his premises 
of a dangerous condition. In the case of 
Hoppe v. Winona, the court when speaking 
with reference to the question of notice, 
said: “The evidence is clear that the con- 
tractor failed in no duty to warn decedent 
of the likelihood of danger of a brush dis- 
charge of electricity from the wires, for he 
was in total ignorance of that fact. The 
danger from this source, though present, 
was concealed and beyond the knowledge 
of the contractor or his servant, and the 
duty of making it known was upon the city.” 
See also Membery v. Great Western Railway 
Company, L. R. 14 App. Cas. 184 (England) ; 
The Chicago; Douglass v. Peck & Lines Com- 
pany; Calvert v. Springfield Electric Light & 
Power Company; Danielson v. Cleveland Iron 
Mining, 49 Mich. 164, 13 N. W. 499; Hagen 
v. Schleuter, 236 Ill. 467, 86 N. E. 112; 
Westover v. Hoover. 

The duty to warn has been held in some 
instances to be discharged if the contractee 
warns the contractor. In the Hoppe case 
the court said: “It is probable that as to 
all dangers incident to the presence of the 
wires, known and understood by the con- 
tractor, the city could not be held responsi- 
ble. In such case the, contractor would 
perhaps alone be liable for injury to the 
servant. Citing Engle v. Club, 137 N. Y. 
104, 32 N. E. 1052.” For a similar holding 
see Campbell v. Lumsford, 83 Ala. 512, 3 So. 


522, American Negligence Cases 164. 


In the case of Bielecki v. Max Hertz 
Leather Company, 3 N. J. Misc. 375, 128 
Atl. 543, affirmed 102 N. J. L. 432, 131 Atl. 
921, a window washer fell from a window 
due to the improper operation of a window 
sash and the defendant entered the claim 
of defense that he had performed his duty 
by explaining the operation of the windows 
to the plaintiff’s employer. The court held 
that the owner had fulfilled his duty in 
law by giving such explanation to the con- 
tractor and that he was not therefore liable 
to the contractor’s employees injured in the 
course of their duty from this defect. 


On the contrary, in Newingham v. J. C. 
Blair Company, 232 Pa. 511, 81 Atl. 556, 
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1 National Compensation Cases Annotated 
163, it was held that the offer to show that 
the plaintiff’s employer knew of the defect 
and had intended to warn the employee of 
the dangerous character of the fire escape 
at the point where the accident occurred 


was immaterial. See also Keliher v. The 
Nebo, 40 F. 31. 


It is pretty hard to reconcile the decision 
in the Newingham case when the court 
stated in its opinion that the general rule 
is laid down in White’s Supplement to 
Thompson on Negligence, paragraph 979: 
“A rule that the owner of property owes 
to an independent contractor and his serv- 
ants at work thereon the duty of exercis- 
ing reasonable care to have the premises 
in as safe condition for the work, wnless 
defects responsible for the injury were known 
to the contractor. It is to be observed that 
the owner is not charged with the absolute 
duty of having the premises safe. His duty is 
discharged by the exercise of reasonable care.” 


In Keliher v. The Nebo the defense was 
that the captain, knowing a beam to be 
weak, had cautioned the men not to put 
too much weight on it, but the ship was 
held liable. The court declared that her 
officers were not justified in permitting the 
beam to be used at all. 


The duty to warn does not apply if the 
defect is patent. In Favereau v. Gabele, 
et al., 159 N. E. 498 (Massachusetts), the 
plaintiff, a painter, admitted that he knew 
his business and while working on a piazza, 
which the contractor had agreed to repair 
and which required him to put angle irons 
at a junction of the floor timbers in the, 
upper posts of the piazza, leaned against a 
spreader bar which was not fastened at 
one end but which had been covered with 
paint. The painter claimed he did not know 
the bar was not fastened and he did not 
discover this. The facts were that this 
spreader bar was not nailed, which was not 
openly visible. The Massachusetts court in 
deciding this case said: “The defendant 
was required to warn the plaintiff of con- 
cealed defects which he might encounter 
in his work and which the plaintiff could 
not know or see by making a reasonable 
inspection. But the condition of the spreader 
was not concealed; the plaintiff if he had 
examined it would have known of its con- 
dition and the defendant was not bound to 
caution him or tell him it was not nailed 
to the post.” 

In Ray v. St. Louis Southwestern Railway 
of Texas, 289 S. W. 1030, the railway com- 
pany owned a gravel pit and had a loading 
rack which consisted of a ramp under which 
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the railroad cars or vehicles could be driven 
so that the material could be carried to 
the top of the ramp and then dumped into 
the vehicle below. The plaintiff was knocked 
off the platform and injured. He claimed 
liability because of the failure to put proper 
guards around the platform. The court 
said: “The appellee was under no obliga- 
tion to protect appellant against dangers 
that were open, obvious and apparent to him.” 


In McLean v. Studebaker Brothers Com- 
pany, 221 N. Y. 475, 117 N. E. 951, 
1 A. L. R. 1551, plaintiff was employed by 
a contractor engaged in the business of 
window cleaning. Defendant was the owner 
of premises and had contracted with the 
plaintiff's employer for the cleaning of his 
windows. Plaintiff placed his ladder against 
a transom which opened inward and swung, 
which caused his injuries. The court said: 
“Ordinary and reasonable prudent observa- 
tion by the plaintiff would have disclosed 
to him the full and exact situation and 
condition, the hinges, the bolts, the chain 
or rope by which the transom was swung 
to the ceiling, and the unfastened and 
movable condition of the transom, Through 
ordinary intelligence, experience and thought- 
fulness, he would have known that the lad- 
der against it, ascended by him, might 
cause it to swing and the stability of the 
ladder and his safety affected. By using 
the sliding bolts, he could, as well as could 
the defendant, have made it stable and se- 
cure his safety. The defendant was not 
bound to accompany him, through the 
agency of an officer or employee, to the 
transom and slide the bolts, or warn him 
that the ladder against it might cause it to 
swing, because no duty rests upon the 
master to secure the safety of his servants 
against a condition, or even defects, risks, 
or dangers, that may be readily observed 
by the reasonable use of the senses, having 
in view the age, the intelligence, and expe- 
rience of the servant.” 


In Wilbourn v. Charleston Cooperage Com- 
pany, 127 Miss. 290, 90 So. 9, plaintiff was 
engaged in delivering ice when he slipped 
on a wet floor. His hand came in contact 
with a saw and he was injured. One of 
the grounds on which his right of action 
was denied is stated: “Whatever danger 
there was on account of the floor . 
being wet and slippery was not only known 
to the appellant, but was obvious to every- 
one; and furthermore it was a condition 
partly brought about by the appellant him- 
self in washing off the ice as delivered by 
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him to the appellee. And the same is true 
of the saw by means of which appellant 
lost his fingers.” 

It is hard to reconcile these cases with 
the cases of Reboni v. Case Brothers, above, 
and Criswell v. Seaman Body Corporation, 
et al., above, except upon the ground that an 
employee would not necessarily be familiar 
with the characteristics of electricity. This 
is true with respect to the high-voltage 
wires uninsulated and located at the top 
of high poles. It would seem, however, 
in the present day, with the knowledge 
people have of. such conditions, that this 
danger should not be considered a hidden 
danger. However, we are not inclined to 
feel that the courts will change this rule but 
they will continue to follow that line of 
cases for at least some time in the future. 


We feel also that the owner should be 
protected if he warns the contractor of any 
hidden defects or if the hidden defects are 
known by the contractor regardless of the 
knowledge of the servants of the contractor. 
Such rule seems to be the one most logical 
for the reason that in most instances the 
contractor will have some turnover in his 
employees and the other rule would require 
the contractee to notify each one of them 
as they come upon these premises. Such 
a rule seems to us to place a duty upon the 
owner which is extremely difficult for him 
to carry out. If he hires a contractor who 
is responsible, that is, if he uses ordinary 
care in selecting a competent contractor 
and uses due diligence in selecting such 
competent contractor, he has fulfilled all 
the duties required of him. 

From the authorities, however, it cannot 
be said that such a rule has been univer- 
sally adopted or that it is the majority rule. 
We think that it is safe to say that where 


common knowledge would indicate that the. 


danger should be observed by a man of 
ordinary prudence, an employee would either 
be guilty of contributory negligence or there 
would be no duty on the part of the con- 
tractee to give warning of such danger. 


In Debenjak v. Parkway Oil Company, 159 
Pa. Super. 603, 49 Atl. (2d) 521, plaintiff, 
a painter, went to defendant’s premises to 
paint storage tanks and was directed to 
paint the fence. The defendant had gates 
used in conjunction with the fencing which 
had been in disuse for ten years. The over- 
head track on one of the gates had been 
removed and it was desired to pull out the 
gate in order to paint the fence in back 
of it. The plaintiff claimed the defendant's 
foreman said: “Boys, it’s all right to pull 
this gate out in order to paint it.” Plain- 
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tiff, in pulling out the gate, assisted by the 
employees of the defendant, was hurt when 
one end broke loose from the rail and as 
he held the gate while defendant’s em- 
ployee went to obtain lumber to hold up 
the gate. In upholding an issue of fact 
under these circumstances, the court said: 
“Defendant is responsible for the false 
sense of security induced by [its employee] 
Baldwin’s direction; plaintiff had the right 
to assume that one in authority would not 
lead him into danger without warning.” 


This latter case might have been decided 
on the doctrine of “retention of control by 
the contractee or his employees” with the 
court taking the position that the assump- 
tion of the risk was avoided by reason of 
the assurance of safety offered by defend- 
ant’s employee. 


Injury Arising 
While Construction in Progress 


This line of cases might very well be 
placed upon the doctrine of control and the 
defense of assumption of the risk. The 
courts, however, have not in the decisions 
exempted the contractee from responsibil- 
ity upon this ground, although in most 
instances we find that the court has upon 
one theory or another relieved the con- 
tractee from liability. 


In Valiquette v. Fraser, 12 Ont. L. Rep. 4, 
the plaintiff, a boiler worker employed by 
a contractor, was injured by a wall col- 
lapsing when the wind rushed into the 
opening, loosening the roof so that it fell. 
In holding the defendant not liable the 
court said: “It would be unreasonable im- 
plication that a land owner putting up a 
building upon his land who has let the 
contract for it according to a plan prepared 
by a reputable and experienced architect to 
a reputable and experienced contractor is 
bound to acquire the technical knowledge 
necessary to enable him to pronounce upon 
and approve or reject the plans of the 
architect and the work of the contractor 
upon pain of being held guilty of negligence.” 

In this case also the court might have 
reached its conclusion on the theory that 
the method of construction of the work 
was entirely within the control of the con- 
tractor and, therefore, the contractee re- 
taining no right of control could not be 


responsible for the acts of an independent 
contractor, 


In Montgomery v. Houston Textile Mills, 
24'S. W. (2d) 783 (Texas), an employee of 
4 contractor for electric wiring was injured. 


Contractee’s Liability 


The court said: “The owner of the prem- 
ises cannot be held liable for injuries caused 
by temporary conditions of a building then 
in the course of construction and not in his 
possession or control at the time the dan- 
gerous condition was brought about when 
such temporary dangerous condition was 
unknown to the owner of the premises 
prior to the time the injury was caused 
thereby.” 

The owner likewise is not responsible to 
the employees of the contractor when per- 
forming the work which the contractor is 
hired to perform and from such injuries as 
arise in the performance of this work. This 
nonliability exists whether the defects are 
latent or patent. 


In Zeledon v. Bowery Savings Bank, 85 
N. Y. S. (2d) 414, the plaintiff, an iron 
worker for many years, was engaged by 
the contractor to remove a fire escape on 
the defendant’s premises. A rusty bracket 
broke and the court in deciding that there 
was no liability on the part of the owner 
said: “I think the situation of the window 
washer who leaned against an iron bar... 
very different from one who was engaged 
to remove and falls while in the very act 
of removing it .... Albert v. Day, 264 
N. Y. 643, 191 N. E. 605, likewise seems 
to me inapplicable because of one engaged 
to paint a fire escape and one engaged to 
remove a fire escape.” 

In Barrows v, Leath & Company, 24 N. W. 
(2d) 918 (Wisconsin), an employee of an 
elevator company went onto the defendant’s 
premises to inspect an elevator pursuant to 
a contract to maintain and keep in repair 
the defendant’s elevators. While stepping 
upon the car, the top broke and the em- 
ployee was injured. The court held that 
there was no liability because the employee 
was performing the work which he was 
hired to do; that where he was required 
under the terms of the contract to inspect 
and care for the elevator he could not re- 
cover for the lack of repairs. 


In Draca v. Metropolitan Life Insurance 
Company, 121 F. (2d) 917, a Louisiana case, 
the defendant was remodeling a building 
extensively and hired an independent con- 
tractor to do it. The control was turned 
over to the contractor. The plaintiff, a 
painter, was injured while on a scaffolding 
outside the building when he was hit by a 
window sash from above. The court said 
there was no liability on the part of the 
owner because there was nothing defective 
about’ the window or the sash and nothing 
to show the cause of its fall. 
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In Kolburn v. P. J, Walker Company, et al., 
3 NeGLIGENCE Cases 1016, 101 Pac. (2d) 
747 (DC App. Calif.), the owner was 
remodeling an existing building and build- 
ing a new one alongside. He let the con- 
tract to a general contractor who let the 
steel work to the plaintiff’s employer. The 
plaintiff fell through the roof of the old 
building when a steel plate which had not 
been fastened down at one end tipped. 
There was a directed verdict for the de- 
fendant and the plaintiff appealed. It was 
held that the owner was not liable for the 
defect in the condition of the building to 
the employee of the contractor hired to 
repair and remedy those conditions, nor 
for the condition of an incompleted build- 
ing. See also Ambrose v. Allen, 248 Pac. 
169, which is another California court of 
appeals case. 


In Kowalski v. Conreco Company, Inc., 
et al., 264 N. Y. 125, 190 N. E. 206, the 
employee was employed by a contractor to 
repair the shutters on a building in order 
to comply with an order issued against the 
owner of the building by the fire depart- 
ment. The employee was injured when he 
fell out of a window, owing to the defec- 
tive condition of a shutter. The court held 
that the employee could not recover against 
the owner of the building because of a 
defective condition which he was specifi- 
cally hired to eliminate. 


We believe it is the universal rule that 
the wrecking of an old building under a 
contract places no responsibility to furnish 
a safe place upon the owner. 


In McParland v. Stewart, 244 Mich. 565, 
the court said: “There are dangers usually 
present in wrecking an old building. Time 
and action of the elements, deterioration 
of materials, lack of repair and general 
dilapidation and disintegration may call for 
demolition, and it would be unreasonable 
to require that a building out of repair and 
to be demolished must be put in a condition 
reasonably safe for wreckers thereof.” 


In Ballard & Ballard Company v. Lee’s 
Administrator, 131 Ky. 212, 115 S. W. 732, 
the court said: “But clearly the master 
cannot be held liable for failing to furnish 
safe places where he is having the place 

. torn down because it has become un- 
safe and defective .... To impose upon 
the master, under conditions like these the 
necessity of furnishing a safe place would 
amount to an absurdity and be a contra- 
diction of terms.” See also Zeledon wv. 
Bowery Savings Bank. 


418 


Is Contractee a Third Party 


Under the Compensation Act? 

Generally speaking, the workmen’s com- 
pensation acts of the various states reserve 
the right to the employee at common law 
to sue persons other than his employer for 
injuries arising from the course of his em- 
ployment and which are compensable under 
that act. Without going into the details of 
this problem, which could be the basis of 
a single paper, we call attention to the fact 
that the issue arises as to whether or not 
the contractee is a third person under these 
circumstances. We think there are three 
possible rules which the courts have adopted 
in interpreting this issue: 


(1) The court may hold that the princi- 
pal is in all cases a third person and there- 
fore subject to suit at common law by the 
contractor’s employee, which rule is fol- 
lowed in New York and Indiana. 

(2) The court may hold the contractee 
as a third party if the contractor has com- 
plied with the act and is subject thereto, 
which rule apparently has been adopted in 
Nebraska and New Jersey. 

(3) The court may hold that a con- 
tractee is not a third person but is the 
employer regardless of whether the con- 
tractor is subject to the act or not. This 
rule is the one apparently adopted in Tennes- 
see, Oklahoma, Kentucky, Kansas, Massachu- 
setts, Missouri, Maryland and Connecticut. 


In Sweezey v. Arc Electric Construction 
Company, 265 N. Y. 306, 166 A. L. R. 809, 
67 N. E. (2d) 369, the court in overruling 
a prior decision, Casey v. Shane, 221 App. 
Div. 660, 225 N. Y. S. 126, reasoned simply 
that the principal in this type of a situation 
is not in fact the employer and, therefore, 
the act does not in clear terms deprive the 
contractor’s employee of his common law 
remedy. Indiana followed this rule in the 
case of Artificial Ice & Cold Storage Com- 
pany v. Waltz, 86 Ind. App. 534, 146 N. E. 826. 


The courts of Nebraska in Boyd v. Hum- 
phries, 117 Neb. 779, 223 N. W. 658; Mathews 
v. G. A. Cramer Company, 117 Neb. 805, 
223 N. W. 661; and the courts of New 
Jersey in Corbett v. Starrett Brothers, 105 
N. J. L. 228, 143 Atl. 352, have adopted the 
secand rule on the basis that the compen- 
sation act makes the principal in effect the 
employer, only when the actual immediate 
employer has not secured compensation and 
become subject to the act. The principal, 
therefore, or the contractee should be 
shielded from common law claims only in 
the situation where he may be compelled 
to pay compensation benefits. However, 
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in the case of Jones v. Rossbach Coal Com- 
pany, et al., 264 N. W. 877, a Nebraska case 
decided in 1936, the court held that the 
owner was not liable at common law for 
injuries to the employee of his contractor 
by virtue of the compensation act. The 
extent of the rule is not too clearly stated 
as to when the contractor has accepted the 
compensation act. 


We feel that the third rule has been fol- 
lowed by the majority of the courts and 
is the better rule, namely, that the con- 
tractee is never a third party under the 
terms of the workmen’s compensation act. 
Most of the cases discussing this issue 
attempt to distinguish the contrary deci- 
sions from other jurisdictions on the basis 
of differences in the wording of the appli- 
cable statutes. Many of these cases have 
been collected in the Annotations in 151 
A. L. R. 1359 and 166 A. L. R. 813. We 
believe that these divergent opinions can- 
not be entirely explained by the differences 
in the statutes, but there is actually some 
difference in the wording of the statutes 
to support this conclusion. The rule deny- 
ing the right to recover on the basis that 
the contractee is not a third party will be 
found in the following cases: Adams v. 
Hercules Powder Company, 175 S. W. (2d) 
319; Fox v. Dunning, 124 Okla. 228, 255 Pac. 
582; Jordon v. Champlin Refining Company, 
198 Pac. (2d) 408; McEvilly v. L. E. Myers 
Company, 211 Ky. 31, 276 S. W. 1068; Jen- 
nings v. Vincent, 284 Ky. 614, 145 S. W. (2d) 
538; Stanton v. Reynolds Metals Company, 
58 F. Supp. 658; Leebolt v. Leeper, 128 Kan. 
61, 275 Pac. 1087; Phoenix Indemnity Com- 
pany v. Barton Torpedo Company, 137 Kan. 
92, 19 Pac. (2d) 739; Hoffman v. Cudahy 
Packing Company, 161 Kan. 345, 167 Pac. (2d) 
613; White v. George A. Fuller Company, 
226 Mass. 1, 114 N. E. 829; White v. George 
B. H. Macomber Company, 244 Mass. 195, 
138 N. E. 239; Willard v. Bancroft Realty 
Company, 262 Mass. 133, 159 N. E. 511; 
Pimental v. John E. Cox Company, 299 Mass. 
579, 13 N. E. (2d) 441; Meehan v. Gordon, 
307 Mass. 59, 29 N. E. (2d) 759; Bunner v. 
Pattie, 343 Mo. 274, 121 S. W. (2d) 153; 
Atlas Powder Company v. Hanson, 136 F. 
(2d) 444; New Amsterdam Casualty Com- 
pany v. Boas-Kiel Construction Company, 115 
F. (2d) 950; State for the Use of Hubert 
v. Benjamin S. Bennett Building Company, 
154 Md. 159, 140 Atl. 52; Bogoratt v. Pratt 
& Whitney Aircraft Company, 114 Conn. 126, 
157 Atl. 860; Farrell v. L. G. De Folice & 
Sons, 12 Neciicence Cases 391, 132 Conn. 81, 
42 Atl. (2d) 697; Hoard v. Sears, Roebuck 
& Company, 122 Conn. 185, 188 Atl. 269. 


Contractee’s Liability 


We are inclined to go along with the 
holding of the majority of the courts that the 
contractee is not a third party under 
the compensation act, for the reason that if the 
employer-contractor does not carry com- 
pensation the majority of the statutes make 
the contractee liable for the compensation 
benefits. under the act. If, therefore, the 
contractee is considered a third person un- 
der the compensation act, then the employee 
has the election. He may either sue at 
common law or he may elect to claim his 
benefits under the compensation act. Cer- 
tain defenses would be taken away from 
the employer and the contractée and the 
employee would be given an election be- 
tween rights and remedies without danger 
of waiving any benefits of the compensa- 
tion act. This would definitely be giving 
him an advantage over any other employee. 
To state it simply—the contractee elects 
to come under the compensation act and 
his own employees can only claim compen- 
sation; on the other hand, if he hires a 
contractor to do the work and the con- 
tractor does not provide compensation cov- 
erage, the contractor’s employees may have 
an election between two rights which is 
really accidental and was not intended when 
the compensation acts were adopted. 


The contractor always includes in his bid 
a certain sum to pay the workmen’s com- 
pensation insurance in order to qualify un- 
der the act. Therefore, the contractee, if 
the contractor carries the benefits for the 
employee given by the compensation act, 
is actually paying the premium, and when 
he pays the premium, then he is still giving 
the employee two rights—to claim compen- 
sation benefits from the contractor or to 
sue the contractee, whichever he may feel 
would give him the greatest advantage. 
You may object to an argument advocating 
the right of the contractee to relieve him- 
self from his responsible negligent acts, but 
nevertheless that is a right which is im- 
plicit in the workmen’s compensation laws; 
where the contractee and the contractor, 
or either of them, provide compensation 
coverage the employees are adequately pro- 
tected. The better rule is, therefore, that 
the contractee should be fully protected 
by determining that the contractor carries 
compensation benefits and that the injured 
employee, under such circumstances, is lim- 
ited to those benefits. 

The contractee is generally considered 
to be an invitor with respect to an em- 
ployee of a contractor when the employee 
of the contractor is upon his premises at 2 
time and place in which the contractor 
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might expect him to be, in the performance 
of the work the contractee has engaged the 
contractor to perform. If the contractee 
is guilty of any negligence and: causes in- 
jury to the employee of the contractor he 
may be liable therefor. If there is a latent 
defect constituting a dangerous condition 
which the contractee knows or should know 
about he may likewise be held responsible, 
even though the control of the premises is 
turned over to the contractor. This latent 
defect must, however, exist at the time 
when the contractor assumes control of the 
premises. If the defect arises because of 
the work being performed by the contractor 
there is no liability on the part of the 
contractee. If the contractee retains the 
right to control the work in progress or 
assumes any responsibility in regard thereto, 
he may make himself liable for any injuries 
resulting therefrom. The contractee is not 
liable for the performance of the work 
which he hires the contractor to do, and 
if the injuries arise to the employee on 
account of the performance of the work, 
he is not liable. Neither is he liable for 
injuries arising to employees in buildings 
being demolished or in work being done 
upon defective appliances used in connec- 


tion with the building or in respect to 
injuries caused by defective conditions which 
are just as apparent to the employee or 
contractor as they are to the contractee. 

It may be that the contractee can, and 
in some states he will be able to, restrict 
his liability by the terms of the written 
contract under which the contractor is per- 
forming the work. If the contract, by its 
terms, leaves the control and management 
of the premises in the hands of the con- 
tractee, some of the courts hold that the 
contractee is not liable. Likewise, where 
the danger is made known to the contractor 
some of the courts hold that the contractee 
is not responsible. On the other hand, 
some of the courts hold that where there 
is a danger, the contractee has the obliga- 
tion of notifying all the employees of the 
contractor in order to avoid responsibility 
therefor. 

I have attempted in this outline to note 
the more important decisions I have been 
able to discover, but obviously it is impos- 
sible to cover every case in every locality. 
I have tried to point out the questions 
which may arise and the various theories 
employed by courts in dealing with them. 

[The End] 


WHEN CRIME-AND-DISHONESTY INSURANCE WAS NEEDED————— 


| “A large manufacturing company dis- 
covered that one of its weighmasters was 
involved with some junk dealers in steal- 
ing large quantities of scrap metal. These 
dealers had contracts with the company 
to buy scrap. The scrap was hauled 
away in the dealers’ trucks, and the 
weighmaster conceived the idea of in- 
creasing the listed weight of each truck 
over its actual weight, and loading upon 
each truck two hundred pounds more 
scrap than the amount for which the 
dealer paid. In some instances he also 
permitted full loads to be taken out 
without putting through invoices, 


. .. a minor clerk of [an oil com- 
pany] stole over $600,000. As a part of 
its advertising program the company 
furnished its service stations throughout 
the country with lubrication reminder 
post cards which the service stations 
mailed to their customers. As needed, 
these cards were ordered by the service 
stations at the cost of 1¢ each, the price 
of the postage. The cost of handling 
the cards and having them printed was 
absorbed by the company. The assistant 
chief clerk of the advertising department 
handled the orders from the service sta- 


tions. Over a period of years, the clerk 
placed fictitious orders with a printer, 
with whom he was in collusion, for mil- 
lions of cards which were not printed, 
but for which the company was billed. The 
proceeds of the checks regularly issued in 
payment of these bills were divided be- 
tween the clerk and the printer... . 


“.. the salaried accountant of a large 
manufacturing company cashed checks 
payable to the company, falsified expense 
accounts, and misappropriated the pro- 
ceeds from the sale of scrap and moneys 
obtained from the legitimate sale of the 
company’s merchandise to fellow em- 
ployees. He operated an independent 
business of his own and paid the salaries 
of his employees, and other expenses 
of his independent business, with com- 
pany funds. He also padded the payrolls, 
thus procuring the issuance of checks 
payable to fictitious persons, and cashed 
these checks. These and other opera- 
tions, were continued over a period of 
seven or eight years, with a loss to the 
company of nearly $200,000.”"—from an 
address by John J. Jackson, Assistant 
General Attorney, Fidelity & Deposit 
Company, Baltimore. 
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Disability Benefits Legislation 


By ALICE M. CHELLBERG 


The author analyses the “social security” and employers’-liability types of 
employee disability legislation as they now exist under four state laws 


Miss Chellberg, assistant secretary, 
American Mutual Alliance, Chicago, 
read this paper before the Society of 
Chartered Property & Casualty Under- 
writers Seminar in September, 1951, 
and it first appeared in the March, 1952 
isste of The Annals. The present draft 
has, however, been revised to reflect 1952 
legislation. 


ONOCCUPATIONAL disability bene- 

fits represent a type of so-called social 
insurance since they are designed to pro- 
vide a particular kind of security for the 
wage earner. The other kinds of social in- 
surance are well known to everyone—old 
age and survivors’ insurance provided by 
the Federal Social Security Act; unemploy- 
ment insurance under a combined federal- 
state system; and workmen’s compensation 
under state law. Together they provide 
protection against three of the four major 
risks of income loss that threaten wage 
earners—old age, unemployment and dis- 
ability due to on-the-job accidents or occu- 
pational disease. 


A gap has been claimed to exist as to risk 
of wage loss due to off-the-job sickness or 
accident. Some say this is a personal matter 
and no concern of society—that each indi- 
vidual should make provision against this 
hazard through savings or the purchase of 
accident and health insurance. Others say 
such methods are too expensive, are inade- 
quate or are ineffective without compulsion. 
So far four states have adopted the second 
view and have passed laws setting up com- 
pulsory systems of nonoccupational disabil- 
ity benefits. This coverage is known by a 


Disability Benefits Legislation 


different name in each state, but for conven- 
ience I am using the term “disability bene- 
fit legislation.” 


Such legislation is designed to furnish weekly 
cash benefits to workers who are sick or 
disabled, but whose condition is due to cir- 
cumstances not connected with their occu- 
pation—that is, they contracted measles 
from junior or were in a Sunday auto acci- 
dent. 

In 1951, the last “heavy” legislative 
year, bills for some type of compulsory 
disability benefit coverage were introduced 
in the legislatures of 14 states. In 1949 such 
bills made their appearance in 16 states. 
Because of this continued and widespread 
interest, it is desirable that as many people 
as possible have an understanding of what 
alternatives are available if a law is to be 
enacted. 


As to the desirability of legislation of 
this type, there is some difference of opinion 
within the insurance business. Some are 
opposed to compulsion of any kind on the 
ground that it is one more step toward 
general regimentation. Others claim that 
state legislation in this field is the best way 
to prevent national health insurance and 
socialized medicine. The final answer, of 
course, rests with each state legislature. 
However, if such a law is to be passed in 
any state, the insurance industry has a vital 
stake in the form it takes. The alternatives 
will be discussed later, but first I want to 
describe briefly the four laws now in effect. 


Rhode Island 


The Rhode Island “cash sickness” law 
went on the books in 1942, Benefits are 
provided by a monopolistic state fund which 
is administered as part of the unemploy- 
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ment compensation system. Group accident 
and health insurance written by private in- 
surance companies has suffered severely in 
Rhode Island because of the state monop- 
oly, as it has been limited to supplemental 
benefits. Maximum benefits under the Rhode 
Island law are $25 a week for 26 weeks, ex- 
cept for a limit of 12 weeks on pregnancy. 
The program is financed by a tax of 1 per cent 
on employees’ wages up to $3,000 per year. 
No part of the cost is borne by employers. 
Duplication with workmen’s compensation 
is permitted up to a combined benefit of 85 
per cent of average weekly wages. The claim 
rate has been high and in most years the 
benefits have exceeded the taxes collected. 


California 


The California law was enacted in 1946 
and provides what are known as “unem- 
ployment compensation disability,” or U. C. D., 
benefits. Under the statute all workers 
are automatically insured in the state fund 
but the employer is permitted to “contract 
out,” which means that he can substitute 
private insurance or self-insurance for state- 
fund coverage if a majority of his employees 
consent. The state fund is financed by a 1 
per cent tax on employees. The privately in- 
sured or self-insured plan must provide 
greater benefits than the state plan but the 
cost to employees may be no greater. That 
is, the employer may withhold up to 1 per 
cent of the first $3,000 of wages to finance 
the cost of a private insurance plan. 


California benefits are payable for up to 
26 weeks and in 1951 the weekly maximum 
was increased from $25 to $30. The 1949 leg- 
islation added hospital benefits of $8 a day 
for 12 days. In contrast to Rhode Island, 
California tax collections have to date con- 
stantly exceeded benefit payments. 


New Jersey 


In 1948 New Jersey followed the Cali- 
fornia pattern in providing for both a state 
fund and private insurance coverage, but 
with several improvements. For one thing, 
employers participate with employees in 
the financing, which is highly desirable, and 
the employer tax rate is subject to merit 
rating. By virtue of 1952 legislation, the 
contribution rate of workers will be reduced 
on January 1, 1953 from 34 to % of 1 per 
cent. The employers’ tax remains at %4 of 
1 per cent and will continue to vary up or 
down according to claim experience of the 


group. 
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The law provides that private plan ben- 
efits must equal or exceed those under the 
state plan. Maximum weekly benefits, 
which are payable up to a total of 26 weeks, 
will be increased as of July 1, 1952, from 
$26 to $30. 


As in California, state fund receipts have, 
so far, exceeded benefit payments. In New 
Jersey the program is referred to as T. D. 
B. (temporary disability benefits). 


Washington 


In 1949, Washington passed a law pat- 
terned in the main after California. A refer- 
endum petition kept it from going into 
effect, pending a popular vote at the general 
election November 7, 1950. It suffered a 
decisive defeat, with the vote between three 
and four to one. 


New York 


Benefit payments under the New York 
law began July 1, 1950. It resembles the 
system of workmen’s compensation more 
than that of unemployment compensation 
and it is administered by the Workmen’s 
Compensation Board. The existing state 
fund for workmen’s compensation is per- 
mitted to compete with private insurers for 
the business. There is no automatic insur- 
ance in the state plan and coverage in the 
state fund must be applied for, the same as 
in a private company. The state fund pays a 
premium tax to the state, the same as other 
carriers, and is therefore more truly ‘“‘com- 
petitive” than any other state fund in ex- 
istence. 

The D. B. L. (disability benefits law) 
benefits are one half of average weekly 
wages, subject to a maximum of $30 (in- 
creased from $26 in 1952) and a minimum 
of $10 a week. Maximum duration of 
benefits is 13 weeks. To help finance 
the cost of benefits, employees may be 
charged % per cent of wages, but not to 
exceed 30 cents per week. The employer pays 
the balance of the cost. 


Social Security v. Employers’ 
Liability Approach 


From the four existing state laws two 
basic patterns emerge. The first, typified by 
the Rhode Island, California and New Jer- 
sey laws, may be called the “social security” 
approach. The second, of which New York 
is the lone but outstanding example, may 
be termed the employers’ liability approach. 
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In my opinion, the latter is greatly to be 
preferred. 


The social security designation is fitting 
for the laws of Rhode Island, California 
and New Jersey because each is modeled 
closely after and administered in conjunc- 
tion with the state unemployment compen- 
sation system. Each is also financed like 
unemployment compensation—by a tax which 
is fixed by statute, The undesirability of an 
inflexible tax rate is readily evident. It is 
almost inconceivable that it would always 
prove exactly sufficient—no more, no less— 
to provide the statutory benefits. As al- 
ready mentioned, Rhode Island has had def- 
icits in several years, while California and 
New Jersey have collected taxes in excess 
of benefit payments. 


Where tax collections exceed benefit pay- 
ments, as in California and New Jersey, the 
state legislature will be under constant pres- 
sure to increase benefits. As already noted, 
in California weekly benefits were increased 
in 1951, and hospital benefits added in 1949; 
maximum weekly benefits were increased in 
New Jersey in 1950 and in New York 
in 1952, Thus private insurers are faced 
with the necessity of providing more and 
more benefits for the same amount of 
premium or even less, as will be the case in 
New Jersey after January 1, 1953. This 
“squeeze” on insurance companies can be in- 
tensified to the point that they are forced 
out of the field. This is virtually what is 
happening to some companies in California 
at the present time. If the tax is too low, the 
squeeze comes into play immediately, for if the 
state loses money with none of the acquisition 
expenses borne by insurance companies, the 
latter will surely operate at still more of a 
deficit. 

Rhode Island follows the social security 
design completely in that the system is a 
state monopoly. In California and New 
Jersey all workers are automatically insured 
under the state plan, but an option of pri- 
vate insurance is provided through a so- 
called “contracting out” clause. 


It may be said, then, that the social se- 
curity approach may be implemented by a 
monopolistic state-fund law as in Rhode 
Island or one which includes a so-called 
competitive state fund, as in California and 
New Jersey. 

Obviously it is unnecessary to say much 
to people familiar with insurance about the 
undesirability of state funds in general or 
monopolistic state funds in particular, Set- 
ting up a state fund to administer a non- 
Occupational disability benefit law means 


Disability Benefits Legislation 


Setting up a state fund to administer 
a nonoccupational disability benefit 
law means invasion by the state into 
a field that can be, and is now, ade- 
quately handled by private carriers. 


invasion by the state into a field that can 
be, and is now, adequately handled by pri- 
vate carriers. 


Some state funds have been managed 
with efficiency and economy; others have 
not. An interesting side light on the state- 
fund question is provided by the fact that a 
suit by a citizens’ committee was filed in 
1950 in New Jersey, charging mismandge- 
ment of investments of the state disability 
benefit fund. It was claimed that one in- 
vestment firm was favored in the purchase 
of securities, that it sold bonds to the state 
fund at prices higher than those advertised 
to the public and made exorbitant profits on 
the transactions. 


The record of private insurance in com- 
petition with state funds is a very creditable 
one. In the field of workmen’s compensa- 
tion, where seven states adopted monop- 
olistic state funds and several others created 
competitive funds, the private insurance 
companies have made a better showing in 
all important particulars. Their loss preven- 
tion service is better; their claim service is 
superior. Only on cost do the state funds 
make a good showing, due to the fact that 
except in New York they pay no taxes and 
often enjoy hidden subsidies from the state, 
such as free rent and services rendered by 
collateral agencies of the state. 


In case it may seem that I am belaboring 
the point against state funds, it might be 
pointed out that a competitive state fund 
has been advocated in the disability benefit 
field by some segments of the insurance 
business on the ground that it provides the 
best method for taking care of the unde- 
sirable risks. This argument does not 
impress those to whom workmen’s compensa- 
tion is familiar, in view of the numerous 
assigned risk plans, both statutory and vol- 
untary, which operate successfully in that 


field. 


So much for the social security type law. 
The other alternative—the employers’ lia- 
bility approach—may also be implemented 
in two ways—through a competitive state 
fund, such as in New York, or through 
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what is referred to as an all-private insur- 
ance law. No all-private law has yet been 
enacted, although one was strongly sup- 
ported in New Jersey in 1947 and failed by 
only two or three votes. Bills of this type have 
been introduced in several other states. 


The distinguishing characteristic of an 
employers’ liability type law is, as may be 
inferred from the name, that a liability is 
placed upon the employer to provide stipu- 
lated benefits for his employees. He is given 
the option of insurance or self-insurance and, 
in the case of New York, the state fund, but 
the employer must take definite action to 
select a vehicle for providing the required 
protection, There is no automatic coverage 
from which he may “contract out.” 


The employers’ liability type of law per- 
sonifies flexibility when compared with. the 
rigid tax of the social security variety and 
its inevitable over- or under-financing which 
has already been commented upon. It per- 
mits adjustment to the needs of various 
employee groups, the ability of the employer 
to pay and the many economic and social 
variations as between industries and states, 
but still assures basic benefits to all cov- 
ered employees. -A law of the employers’ 
liability type adheres to the principle of 
insurance, since it permits variation in rate 
on the basis of hazard or loss experience. 
The social security approach, on the other 
hand, includes a flat tax which is not only 
inflexible but is also inequitable as between 
different industries. Recognition of existing 
plans, which is of great importance to both 
employers and employees, is readily imple- 
mented through the employers’ liability ap- 
proach. In New York the administrator 
may, for example, approve a “package” plan 
which offers less in cash benefits than re- 
quired by law if it is found that the equiva- 
lent is furnished in benefits of another kind, 
such as medical, surgical or hospitalization. 


Laws patterned after the unemployment 
compensation system are objectionable be- 
cause eligibility for benefits is dependent 
upon a wage history which may extend back 
over a period of nearly two years. This has 
the effect of delaying coverage for new en- 
trants into the labor market while they build 
up a wage history. In contrast, eligibility 
for benefits is established under the New 
York law by four consecutive weeks of cov- 
ered employment. 


Certain groups within the insurance in- 
dustry have expressed the fear that laws 
embodying the employers’ liability principle 
will lead to regulation of rates, hitherto 
practically unknown in the accident and 
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health field. Admitting the possibility of 
this under any form of a compulsory law, 
it seems difficult to envision any type of 
regulation which would be more inflexible 
or less desirable than that of the maximum 
Statutory tax imposed by the social security 
type of law. 


An all-private law or one of the New York 
pattern lends itself more readily to joint 
financing by employer and employees. Ex- 
perience in the states where only employees 
are taxed has shown that employers take 
little or no interest in the operation or ad- 
ministration of such systems. Any incentive 
to reduce losses and cut down absenteeism 
is thereby destroyed. The employer’s view- 
point with respect to the program will re- 
ceive more adequate consideration if he is 
contributing to the plan. This applies to the 
day-to-day administration of the program, 
as well as its original formulation and any 
subsequent modification. 


Adoption of the social security approach 
inevitably lends to administration of disa- 
bility benefits by the Unemployment Com- 
pensation Commission. Since unemployment 
compensation benefits are furnished exclu- 
sively by monopolistic state funds, such 
administration constitutes an undesirable at- 
mosphere for the preservation of private 
insurance. New York, as indicated, caused 
its disability benefits program to become 
an extension of workmen’s compensation. 
This presents some difficulties, but in states 
where workmen’s compensation is not a 
state monopoly it has a number of ad- 
vantages. Another alternative would be to 
model disability legislation after neither 
unemployment nor workmen’s compensa- 
tion, but to establish an entirely new ad- 
ministrative agency under a separate statute. 
This could have the advantage of develop- 
ing a benefit pattern and an administrative 
procedure more suitable to nonoccupational 
disability benefits, without inheriting un- 
fortunate features and precedents. The prob- 
lem of administration is probably one which 
will have to be worked out on an individual 
state basis, wherever laws of this type are 
given serious consideration. 


My obvious interest in disability benefit 
legislation should not be mistaken for ad- 
vocacy of it. At the same time, I feel very 
strongly that insurance people, above all 
others, should be aware of the possible 
alternatives so that if additional benefit 
laws are enacted, they will be of a type 
which will best enable the insurance business to 
continue to serve the public with its cus- 
tomary efficiency. [The End] 
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OLORADO—The 2 per cent tax au- 

thorized to be levied on all premiums 
collected or contracted for on policies cov- 
ering risks within Colorado is inapplicable 
to life insurance policy dividends applied 
to shorten the endowment or premium-pay- 
ing period.—The only basis upon which the 
Commissioner of Insurance of Colorado 
could collect such a tax was Section 14, 
Chapter 87, 1935 C. S. A., as amended. This 
statute stated that all insurance companies 
doing business in Colorado “shall pay to the 
State Treasurer through the Commissioner’s 
office a tax of two percent (2%) on the 
gross amount of all premiums collected or 
contracted for on policies or contract of 
insurance covering property or risks within 
this State.” 


In resolving the issue here involved the 
Attorney General cited the recently decided 
case of Prudential Insurance Company v. Kav- 
anaugh, 15 Lire Cases 171, (Supreme Court of 
Colorado, January 21, 1952). On a declara- 
tory judgment the court held in that case 
that: “We are of the opinion that the 2 per 
cent tax should be applied solely on the pre- 
mium contracted for in the policy no matter 
which alternative the policyholder may elect 
in applying his share of the divisible surplus 
of the company. One of the prime 
requisites in public taxation is ease and cer- 
tainty of computation, and where the tax is 
levied upon the gross premium named in 
each policy, no matter what option the in- 
sured may choose to adopt, the element of 
indefiniteness and uncertainty is removed.” 
—Opinion of the Colorado Attorney General, 
No, 2266-52, April 14, 1952. 


PPLORIDA—American Automobile Asso- 

ciation membership cards are not accept- 
able as bail for minor traffic violations.—The 
Attorney General answered the Director of the 
Department of Safety that he could find noth- 
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ing in the law of Florida that would allow 
the accepting of A.A.A. membership cards 
as a recognizance for appearance in court 
for minor traffic violations, even though the 
violation be such that more than $200 would 
not be required and would not cover drunken 
driving. The deposit of $2,500 with the 
Director of Public Safety by the A.A.A. to 
guarantee the redemption of such member- 
ship cards would not alter the situation. 


However, the Attorney General advised, 
Chapter 26897, Acts of 1951, provides a new 
and additional method of making bail not to 
exceed $200 for minor traffic violations ex- 
cept where defendant is charged with driving 
while intoxicated or with a felony. This 
statute authorizes surety companies which 
are admitted to do business in the state to 
qualify to become surety in an amount not 
to exceed $200 by filing with the Insurance 
Commissioner an undertaking thus to be- 
come surety with respect to Guarantee 
Arrest Bond Certificates issued by automo- 
bile associations. Opinions number 051-349 
and 051-420 should be consulted for details 
required of this type of “undertaking.”— 
Opinion of the Florida Attorney General, No. 
052-107, March 26, 1952. 


I INNESOTA—The dividing of com- 
missions between licensed insurance 
agents and Building and Loan Associations 
or its employees is not permitted.—In a 
letter from the Commissioner of Insurance 
to the Attorney General the following fact 
situation was posed: “If a life insurance 
general agent . . . enters into an agreement 
with a Building and Loan Association . . 
for the purpose of procuring from that 
Building and Loan Association prospects 
who have made a loan on real property, 
such exchange of information being made 
for the purpose of selling such clients of 
Building and Loan Association mortgage 
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retirement life insurance so that resulting 
commissions earned by the life insurance 
agent may be divided between himself and 
the Building and Loan Association office, 
director or employee:” 


In regard to this set of facts the Com- 
missioner asked whether it is permissible to 
divide the commission: (1) with a person not 
licensed to sell insurance; (2) if the other 
person were licensed; or (3) if the portion 
paid to the Building and Loan Association 
were paid to its subsidiary under the title 
of “insurance department”? 


To the first of these questions the Attor- 
ney General gave an unequivocal “no.” M. S. 
1949, Section 60.81, expressly forbids the 
paying of a commission or other compensa- 
tion to anyone who is not a licensed insur- 
ance agent or solicitor. Further, under 
Section 60.64, no person who is not licensed 
as an insurance agent is permitted in any 
manner to aid an insurance agent or solicitor 
in the negotiation of insurance by or with 
the insurer. 


The answer to the second of the above 
questions cannot be given in a categorical 
manner but must be determined by facts in 
each individual case. M. S. 1949, Section 
60.65, provides for examination and appoint- 
ment of insurance agents and also permits 
such agents personally to place insurance 
directly only in the insurers which have 
requisitioned and secured the license for 
them. However, M. S. 1949, Section 60.66, 
allows an agent licensed for one company 
to place insurance in another company writ- 
ing the same class of insurance, but .by 
whom he is not personally licensed, by con- 
sumating the deal through a licensed agent 
of that company. In this case a division of 
the fee would be permitted. 


Under M. S. 1949, Section 60.81, the 
answer to the third part of the question is 
also an unequivocal “no.”—Opinion of the 
Minnesota Attorney General, May 9, 1952. 


Pe ae companies which 
conduct what is termed “mail order 
insurance” do not violate the Nevada In- 
surance Act, Section 32 (1).—The question 
was raised by the Insurance Commissioner 
of Nevada whether or not the Illinois Com- 
mercial Men’s Association had _ violated 
Section 32 (1) of the Nevada Insurance Act 
by doing business through the mail without 
being first duly licensed by the state. 


In support of his decision that the activi- 
ties of the aforementioned insurer was not 
in violation of Section 32 (1), the Attorney 
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General cited the case of Minnesota Commer- 
cial Men’s Association v. Minnie Mae Benn, 
26) U. S. 140, 67 L. Ed. 573, 43 S. Ct. 293, 
It was held in that case that a company 
doing business in substantially the same 
manner as that in the instant case was not 
doing business in a state other than its 
domicile if it did not maintain an office, 
agent or agents; did not insure property 
risks; did not have its representatives in the 
capacity of adjustors, inspectors or other 
officials actually operating in such other 
states; and that such companies secure 
members by advertisements and _ solicita- 
tions of other members, and receive ap- 
plications, issue certificates, mail notices and 
pay claims from the home office in the state 
of their domicile. 

The Attorney General found that the 
Illinois Commercial Men’s Association had 
conducted its business in conformity with 
these rules.—Opinion of the Nevada Attorney 
General, No. 159, April 2, 1952. 


N= YORK—Group insurance cannot 
be issued to seller of securities on 
periodic purchase plan covering lives of 
“planholders,” proceeds of which, in case of 
death, would be used to purchase stock 
from policyholder at current prices for as- 
sured’s estate.—Can group policies be writ- 
ten in connection with a plan under which the 
“planholder” undertakes to make payment 
of a stated sum of money in installments 
over a fixed period? As such payments are 
received the seller agrees to use the balance, 
after deduction of charges, to pay for shares 
of a mutual fund which are then sold to the 
“planholders” at the current prices. 


In answer to the above question, Attor- 
ney General Nathaniel L. Goldstein pointed 
out that the planholder never got any stock 
under the plan until he had paid for it and 
was under no enforceable obligation to con- 
tinue with the plan at any time. 

The plan imposes no obligation on the 
corporation to sell any stock until such time 
as payments covering the purchase price are 
made by the planholder. The planholder 
never becomes the purchaser of any stock 
until he has paid for it. There can be no 
unpaid purchase price because the price at 
which the stock will be sold is not deter- 
mined until funds for its purchase have been 
paid over. 

The Insurance Law, Section 204, subdivi- 
sien 1, paragraph (c), states, in part: 

“(c) A policy issued to a creditor or 
vendor who or which shall be deemed the 
policyholder which policy shall insure 
only all of the members, or only all of the 
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members except those as to whom the evi- 
dence of insurability submitted is not satis- 
factory to the insurer, of a group of debtors 
or vendees, defined as follows: All of the 
borrowers . from one financial institu- 
tion and its subsidiary . .. or all of the 
purchasers of securities, merchandise or 
other property from one vendor or all of 
any class or classes of such debtors or pur- 
chasers determined by conditions pertaining 
to the type of indebtedness or purchase, 
under agreements by such debtors or such 
purchasers for the payment of the sum 
borrowed or the balance of the purchase 
price, as the case may be, in instalments 
over a period of not more than twenty 
years; and no such group shall be eligible 
for insurance hereunder unless the new en- 
trants to such group number at least one 
hundred persons yearly. The premium for 
the policy shall be paid by the policy- 
holder, either from the creditor’s or vendor’s 
funds, or from charges collected from the 
insured debtors or purchasers, or from both. 
A policy on which part or all of the pre- 
mium to be derived from the collection 
from the insured debtors or purchasers of 
identifiable charges not required of unin- 
sured debtors or purchasers may be issued 
only if the policy reserves to the insurer the 
right to require evidence of individual in- 
surability if less than seventy-five per cent 
of the new entrants in any year become in- 
sured and provided that such policy shall 
not include, in the class or classes of debtors 
or purchasers eligible for insurance, debtors 
or purchasers under obligations outstanding 
at its date of issue without evidence of in- 
dividual insurability unless at least seventy- 
five per cent of the then eligible debtors or 
purchasers elect to pay the required charges. 
... The amount of insurance thereunder 
on any person insured shall not at any time 
exceed the amount of unpaid indebtedness 
due from such person or the amount of the 
purchase price unpaid by such person, nor 
the sum of ten thousand dollars, whichever 
is less. The benefits thereof shall be pay- 
able to the policyholder; but the amount of 
any benefit received by the policyholder 
thereunder shall be applied to the discharge 
of any obligation of the person insured, or 
his personal representatives, to the policy- 
holder.” 


It will be seen that this section permits 
group insurance to be issued to a seller of 
securities or other property on the lives of 
purchasers under agreement for payment of 
the balance of the purchase price in instal- 
ments covering the amount of the unpaid 
purchase price. The proceeds must be pay- 
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able to the seller and be used to discharge 
the obligation of the purchaser or his estate. 
The evident purpose of this provision, the 
Attorney General held, was to permit the 
use of group insurance so that estates would 
not have to be reduced by payment of re- 
maining instalments on property previously 
purchased by the deceased. 


In the absence of such an obligation of 
the decedent’s estate under the plan in ques- 
tion, it was held that the statute did not 
permit group insurance to be used to 
effectuate a sale of securities at the current 
price to the estate out of the insurance pro- 
ceeds paid to the seller.—Opinion of the New 
York Attorney General, June 3, 1952. 


H1IO—Since the operation of a joint 

township hospital is a governmental 
function and thus the board of governors 
thereof is not liable in tort, they are without 
power to purchase liability insurance.—A 
county prosecuting attorney submitted to 
the Attorney General the following ques- 
tions: “l. Is a joint township hospital dis- 
trict organized under G. C. 3414-1 et seq., 
liable in tort to one injured in the operation 
of its hospital? 2. Is the operation of a 
hospital by such board a proprietary or gov- 
ernmental function? 3. May such board 
insure itself, and spend money for premiums 
therefor, against loss by reason of liability 
for malpractice or other tort in the operation 
of its hospital?” 


In answering these questions the Attorney 
General reached the following conclusions: 


It has been well settled since the case of 
Commissioners of Hamilton County v. Mig- 
hels, 7 Ohio St. 109, that a county, being a 
creature of the legislature, is merely an arm 
of the state, and at common law could incur 
no liability by reason of any act or omission 
of its officers unless such liability is created 
by statute. 


From a number of cases cited on the 
point, the Attorney General felt that a joint 
township district hospital operated by its 
board of governors, is acting in a govern- 
mental, and not a proprietary, capacity. 
Also, in the absence of any statute imposing 
liability, such board of governors is im- 
mune from liability for injuries caused by 
the negligence of its employees, or by any 
act or omission of the board. 


Therefore, it follows that on the question 
of whether the board may purchase liability 
insurance, that where there is no liability, 
it would be a waste of public money and an 
illegal expenditure to purchase such insur- 
ance.—O pinion of the Ohio Attorney General, 
No. 1374, April 24, 1952. 
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Nebraska Forbids Promising 
Dividends to Solicit Business 


The Nebraska Department of Insurance 
issued a memorandum to all insurance com- 
panies licensed in the state calling attention 
to illegal practices in the solicitation of 
insurance policies. ‘In particular, the prac- 
tice of promising dividends, either as an 
inducement to insurance, or to encourage 
cancellation of existing insurance. This is 
expressly forbidden by the “Anti-Rebate 
Law” (Section 44-361, R. S. Nebraska 
1943), and has been specifically declared by 
the legislature to be an “Unfair Trade 
Practice” (Section 44-1504 (1), R. S. Sup- 
plement 1951). 


The memo stated that the penalty for 
the violation of the above statutes would be 
in the nature of license revocation for the 
authorized maximum period. 


Coercion by Agent Prohibited 
in Pennsylvania 


The Pennsylvania Insurance Department 
reminded those in the insurance business 
that coercion of the public by an insurance 
agent is not only contrary to the ethics of 
the profession but also a direct violation 
of the criminal statute, Act No. 220 (1951). 


The statute referred to above prohibits 
anyone engaged in the business of financing 
real or personal property or of lending 
money on the security of real or personal 
property to require as a condition prece- 
dent to financing the purchase of such prop- 
erty or to lending money upon the security 
of a mortgage thereon, that the person 
for whom such purchase is to be financed 
or to whom the money is to be loaned, shall 
negotiate any policy of insurance or renewal 
thereof covering such property through a 
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particular company, agent or broker. Such 
coercion is made a misdemeanor with ap- 
propriate penalties. 


The enforcement of this statute is the 
duty of the district attorney of the county 
where the crime is committed. However, 
if such coercion is reported to the Insurance 
Department, it will be investigated and, 
if the findings warrant, a hearing will be 
held under Section 639 of the Insurance 
Department Act of 1921. The purpose of 
such a hearing would be to determine 
whether there is sufficient evidence of wrong- 
ful conduct as would’ disqualify such agent 
from initial issuance of a license. 


“Open Top” Form 
Made Mandatory in Georgia 


The Insurance Commissioner of Georgia 
has declared that the use of the new style 
or “open top” form of standard fire insur- 
ance policy will become mandatory on and 
after January 1, 1953. Since January 1, 
1951, the Commissioner has given his in- 
formal approval to the use of this “open 
top” form. Because this style affords con- 
siderable savings in operations by permitting 
all the typing necessary in writing most of 
the fire policies to be placed on the first 
page of the policy in one operation, it has 
become very popular in Georgia; in fact, so 
popular that it is used almost exclusively. 


While the major change is the arrange- 
ment of the first page, a minor change is 
made by the sentence beginning at line 
128 of the new style policy providing for 
the manner of selecting an appraisal umpire. 
Section 56-817, Code of 1933, Laws of 
Georgia, requires the sentence to read: “The 
appraisers shall first select a competent and 
disinterested umpire; and failing for ten days 
to agree upon such umpire, then, on request 
of the insured or this Company, upon five 
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days written notice thereof to the other party, 
such umpire shall be appointed by any court 
of record in the county where the loss 
occurred.” (Italics supplied to indicate the 
words left out of the corresponding pro- 
vision by the “open top” form.) 


The Commissioner indicated that while 
it is permissible to use the provision as 
written in the “open top” form if, in case 
of loss, this particular portion of the policy 
should be used, the requirements of Section 
56-817 shall be applicable. 


Nevada Defines Gaming House Risks 


A bulletin of the Insurance Department 
of the State of Nevada (No. 1) calls atten- 
tion to the somewhat prevalent abuse of 
Code No. “301 As-Gaming-Houses-Nevada.” 


The bulletin points out that this statute 
applies only to risks whose principle busi- 
ness is the operation of a licensed gaming 
establishment. If the majority of patrons 
enter a place primarily for a purpose other 
than gaming, the liability risk is created by 
that other business and the gaming in con- 
nection with this other business is incidental 
thereto, and not the primary business of the 
establishment, even though it may be pos- 
sible that more dollar volume of business 
is done by the gambling than the primary 
business. 


However, it was noted in this bulletin 
directed to agents and brokers writing O. L. 
& T. policies that where any business has 
the gaming leased out, a policy written for 
the concessionaire operating the gaming 
would definitely come under the gaming 
house code. 


New York Issues 
New Amendments to Advisory Forms 


A recently issued bulletin of the New 
York Insurance Department set forth seven 
amendments to advisory forms used in the 
writting of benefits under Disability Bene- 
fits Law, Chapter 600, Laws of 1949. These 
amendments were devised by an industry 
committee working in cooperation with the 
Workmen’s Compensation Board. The lan- 
guage set out in these forms is approvable 
by the Insurance Department. All forms 
and endorsements must be filed with and 
approved by the Policy Bureau of the New 
York Insurance Department. 

_ Eliminated by Chapter 315, Laws of 1952, 
Is the former relief of carrier liability, as to 
disabilities commencing within the first four 
weeks after termination of covered employ- 
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INO FORTUNES HERE | 


“That the chance of loss is frequently | 
| undervalued, and scarce ever valued 
more than it is worth, we may learn from | 
the very moderate profit of insurers. 
In order to make insurance, either from | 
fire or sea-risk, a trade at all, the com- | 
mon premium must be sufficient to com- | 
pensate the common losses, to pay the 
expense of management, and to afford | 
such a profit as might have been drawn | 
from an equal capital employed in any | 

common trade. The person who pays no | 
| more than this, evidently pays no more | 
than the real value of the risk, or the 
lowest price at which he can reasonably 
expect to insure it. But though many 
people have made a little money by in- 
surance, very few have made a great 
fortune; and, from this consideration 
alone, it seems evident enough that the 
ordinary balance of profit and loss is 
not more advantageous in this than in 
other common trades, by which so many 
people make fortunes.”—from The Wealth 
of Nations by Adam Smith, published 
in 1777. 








ment, in the event of employment in non- 
covered employment beyond one day. Under 
the present law the obligation of the carrier 
continues despite noncovered employment 
within such four-week period of not more 
than five days. 


The first of these amendments concerns 
revision of Insuring Agreement II. It is 
titled “Advisory Form A.” It allows an 
extension of the coverage period after ter- 
mination of employment. 


Advisory Form B, the second of these 
amendments, amends the benefits provision 
providing for disability commencing during 
the continuance of the policy or with respect 
to an employee who terminates his employ- 
ment during the continuance of the policy. 


The next is Advisory Form E which 
deals with amendment of paragraph 7 of 
the regular policy. Advisory Form F, which 
follows, amends the New York Disability 
Benefits Rider. 


Amendment of the New York Disability 
Benefits Supplement is suggested by Ad- 
visory Form G. Both Advisory Form J 
and Advisory I direct their amending in- 
fluence toward the amendment of the New 
York Disability Benefits Rider. 
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Flood Insurance Not Feasible, 
Executives and Agents Conclude 


Neither the government nor private in- 
surers could successfully provide flood in- 
surance on a self-sustaining basis is the 
conclusion reached by the National Asso- 
ciation of Insurance Agents and the Insur- 
ance Executives Association, following a 
comprehensive study of floods and flood 
damage made by a New York engineering 
firm. 

The conclusion was based on findings 
that there would be no proper spread of 
risk since only those most liable to loss 
would purchase insurance and that the 
catastrophe potential of certain flood areas 
would cause insurers to face the threat of 
unpredictable drains on their free assets. 


The unpredictability of flood damage 
compares with the widespread devastation 
and destruction that is associated with mod- 
ern war damage and introduces the same 
considerations which prompted the insur- 
ance business to refrain from assuming lia- 
bility for war damage to property on land 
during World War II. 


The insurance associations held that the 
government would encounter the same ob- 
stacles as private insurers in setting up a 
flood insurance program and could not 
feasibly write such insurance on a sound 
basis. Any specific promise of indemnity 
for loss by flood must be regarded in the 
nature of a subsidy or relief payment, it 
was said. 

A long-range program by the govern- 
ment, consisting of an accelerated flood 
control program supplemented by such re- 
lief payments as are necessary because of 
flood damage, was advised by the insurance 
groups as more in the public interest than 
a non-self-supporting insurance program. 
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Any government program of flood insur- 
ance, however, was promised the support 
of the property insurance business to avoid 
the setting up of another huge government 
bureau at the expense of the taxpayers. 


Wage Board Revises Health 
and Welfare Plan Regulation 


The Wage Stabilization Board has re- 
vised its General Wage Regulation No. 19 
to permit parties through collective bar- 
gaining to negotiate health and welfare 
plans best adapted to their particular cir- 
cumstances and needs, within the frame- 
work of stabilization principles. The revision 
rescinds Resolution No. 78, which had set forth 
specific review criteria or standards, for the 
approvability of health and welfare benefits, 
and substitutes a single test, namely, “the 
Board shall disapprove any plan which it 
deems to be unstabilizing.” 


The revised regulation retains the re- 
quirement that parties who desire to estab- 
lish or amend plans must file a report and 
refrain from putting the plan into effect for 
30 days after receipt of their plan is ac- 
knowledged by the Board. The revised 
regulation also retains the list and definition 
of benefits covered which include temporary 
disability and paid sick leave, hospital ex- 
pense, surgical expense, medical expense, 
group life insurance, and accidental death 
and dismemberment benefits. 


Health and Welfare Plan 
Requirements Relaxed by SSB 


Health and welfare plans for employees 
subject to Salary Stabilization Board juris- 
diction may now be put into effect without 
prior approval of the Office of Salary Sta- 
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The eighty-third annual meeting of the 
National Association of Insurance Com- 
missioners will be held June 22-26 at the 
Conrad Hilton Hotel in Chicago. With 
interest running high on a number of the 
matters on the agendas of the various 
committees, attendance by the insurance 
industry is expected to approach 1,500, 
according to Hugh L. Tollack, assistant 
secretary of the association. 


One of the problems which will re- 
ceive considerable attention is that of 
liquidating the claims against insolvent 
insurers in a manner equitable to claim- 
ants in all states. The Uniform Deposit 
Laws and Regulations Subcommittee of 
the Laws and Legislation Committee, 
which is studying this problem, is under 
the chairmanship of Commissioner Luke 
J. Kavanaugh of Colorado. 


Provoking attention in fire insurance 
circles is the recent addition of the 
standard fire insurance policy to the 
agenda of the Fire and Marine Commit- 
tee headed by Commissioner M. O. Allen 
of Tennessee. 

The problems of the nonprofit Blue 
Cross organization in writing group in- 
surance on large manufacturers with in- 
terstate branches and offices is currently 
receiving the attention of a special sub- 
committee of the Accident and Health 
Committee. A meeting of this subcom- 
mittee will be held under the direction of 
Commissioner Robert A. Crichton of 
West Virginia. 

A probe of the solicitation of insurance 
on military bases under federal jurisdic- 
tion as it affects the best interests of 
service personnel has been conducted by 
an Unauthorized Insurance Subcommit- 
tee chairmaned by Commissioner J. Ed- 
ward Day of Illinois. A subcommittee 
report will be made. 

The subcommittee studying the peren- 
nial problem of a uniform qualification 
and licensing law for agents and brokers 
will make its report to the Laws aad 
Legislation Committee. The subcommit- 


bilization, providing the plan falls in line 
with General Wage Regulation No. 19 and 
WSB Resolution No. 78. The ruling is 
made in General Salary Stabilization Regu- 
lation No. 8. GSSR No. 8 replaces General 
Salary Order No. 11, which provided that 
only those plans which covered “employees 
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tee is under the leadership of Commissioner 
Donald Knowlton of New Hampshire. 

Vigorous discussion of the cost and 
profit factor of casualty lines is expected 
following the recently published letter of 
opposition of Commissioner W. Ellery 
Allyn of Connecticut to the 34 per cent 
profit factor decided upon by the sub- 
committee studying this problem in its 
meeting in Chicago on April 17. Com- 
missioner Allyn argued for a 5 per cent 
factor and exposed what he considered 
fallacies in the subcommittee report. The 
chairman of the subcommittee is Superin- 
tendent Alfred J. Bohlinger of New York. 

The Million Dollar Round Table of 
the National Association of Life Under- 
writers is holding its twenty-fifth anni- 
versary meeting June 13-17 at the Mount 
Washington Hotel, Bretton Woods, New 
Hampshire. 

Manning W. Heard, vice president of 
the Hartford Accident and Indemnity 
Company, was elected president of the 
Association of Casualty and Surety 
Companies. George D. Mead, president 
and director of the Glens Falls Group of 
Insurance Companies, was elected vice 
president. J. Dewey Dorsett was re- 
elected general manager and Ray Mur- 
phy was re-elected general counsel. 

Oliver Blase of St. Louis was elected 
president of the National Association of 
Insurance Brokers. 

C. M. Daniel, actuarial rate analyst of 
the Hardware Mutual Casualty Com- 
pany, Stevens Point, Wisconsin, was 
awarded the first Harold R. Gordon 
Memorial Award at the fifty-first annual 
meeting of the Health and Accident 
Underwriters Conference held May 26-29 
at Denver, Colorado. Mr. Daniel’s 
award-winning paper was entitled “Group 
Ratemaking for Small Carriers.” 

B. C. Vitt, president of the American 
Insurance Company, Newark, New Jer- 
sey, was re-elected president of the South- 
Eastern Underwriters Association at the 
annual meeting held May 28 at Hot 
Springs, Virginia. 





subject to the jurisdiction of both the Wage 
Stabilization Board and the Salary Stabili- 
zation Board upon the same or similar 
terms” did not need approval. 

Another change made by the new regula- 
tion is that no approval is required for a 
plan covering employees under SSB juris- 
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diction, if those employees contribute either 
at least 40 per cent of the premiums for 
their benefit under the plan or at least 50 
per cent where the plan includes benefits 
for their dependents. The previous require- 
ment was that employees pay “at least 40 
per cent of the gross cost of the health and 
welfare benefits, provided that the plan does 
not include benefits for employee depend- 
ents.” 


Revision of this regulation in cognizance 
of revised GWR, No. 19 and rescinded 
WSB Resolution No, 78 has not been made 
as we go to press. 


Income Influences Insurance 
Ownership, Survey Shows 


Ownership of life insurance in the United 
States in 1951 and the amount of premiums 
paid in 1950 increased with the level of in- 
come, according to the government’s 1951 
Survey of Consumer Finances. 

With 75 per cent of the total of 3,415 
spending units studied possessing some in- 
surance in 1951, the percentage for the vari- 
ous 1950 income levels varied from 43 per cent 
insured in the income level below $1,000 to 
94 per cent insured in the level above $7,500. 


Whereas only 5 per cent of the spending 
units in the income level below $1,000 paid 
premiums of $100 or more in 1950, 80 per 
cent of those with income over $7,500 paid 
at least $100. In this top income bracket, 
32 per cent paid 1950 insurance premiums 
of $500 or more. 


Ownership of insurance by single persons 
showed a significant drop after age 45, 
whereas insurance ownership by heads of 
married spending units decreased by only 
a small percentage in the older-age classifi- 
cation. At least 72 per cent of single per- 
sons aged 18-44 possessed some insurance. 
The percentage of ownership dropped to 48 
per cent for single persons aged 45 and over. 
Insurance ownership by the head of a mar- 
ried spending unit in the 18-44 age group 
averaged 84 per cent where there were no 
children under 18, 89 per cent with one or 
two children and 78 per cent with three or 
more children. After 45, this classification’s 
insurance ownership dropped only to 79 
per cent when there were no children under 
18 and to 75 per cent when there were one 
or more children. 


Heads of married spending units paid 
more insurance premiums than single per- 
sons. Only 15 per cent of single persons 
18-44 and 11 per cent of those 45 and over 
paid more than $100 in premiums in 1950. 
The percentage of married unit heads pay- 
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ing more than $100 in premiums in 1950 
was, for the 18-44 age group, 41 per cent 
for those with no children under 18, 51 per 
cent with one or two children and 49 per 
cent with three or more children; and, for 
the 45 and over age group, 46 per cent with 
no children and 35 per cent with one or 
more children. 


Government Got 47.5 Per Cent of 
1951 Individual Insurance Savings 


Individual contributions to government 
insurance programs almost equaled individ- 
ual payments for private insurance during 
1951, according to the Securities and Ex- 
change Commission. 


Rounded figures show that federal insur- 
ance receipts were approximately 47.5 per 
cent of the total insurance savings of $8 
billion. The individual totals were $4.2 bil- 
lion for private insurers and $3.8 billion for 
the federal government. 

A breakdown by quarters showed that 
the income of private insurers from individ- 
uals was ahead of the income of federal 
programs in only the first and fourth quar- 
ters of the year. The income of federal 
insurance led by $200 million in the second 
quarter and the incomes from both were 
equal in the third quarter. 

The tabulations of the SEC are rounded 
figures and do not add up to totals. They 
are as follows (in billions of dollars): 


Savings by Individuals 


Private Government 
Insurance Insurance 


bet Chuntter.: 1.5 i 0.9 
2nd Quarter.... 0.9 1.1 
3rd Quarter 1.0 1.0 
4th Quarter (en 0.9 
1951 . art, 3.8 


New York Broker Cannot Withhold 
Unearned Premiums After Liquidation 


A New York insurance broker, after de- 
ducting his commissions, may not withhold 
any part of the premium paid by various 
assureds prior to liquidation, it was held by 
a New York County Supreme Court in a 
suit brought by Superintendent of Insur- 
ance Alfred J. Bohlinger, as liquidator ot 
the company. 

The judge pointed out that the law makes 
the broker responsible in a fiduciary capac- 
ity to the company for all funds received. 

The broker-defendant had contended that 
he was also a fiduciary for the assured and 
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that the liquidator could only collect that 
portion of the premium in the broker’s 
hands representing the earned premium. 
Both sides had conceded that the broker 
was entitled to his commission on premi- 
ums collected prior to the effective date of 
liquidation. 


Life Insurers Aid 
National Expansion 


The investments of life insurance com- 
panies have contributed some $30 billion 
to the expansion of the national economy 
in the past six years, according to the Insti- 
tute of Life Insurance. 

Figures compiled by the institute show 
that life insurance companies provided al- 
most $13 billion for mortgages on homes, 
farms and business establishments in the 
period from 1946 through 1951. Ten billion 
dollars were invested in industrial and mis- 
cellaneous securities and another $6 billion 
were loaned to public utilities. 


Total private investment during the six- 
year period amounted to approximately 
$242.3 billion. 


Actuary Sees Quick Results 
from Health and Accident Research 


Contrasted with life insurance, health and 
accident insurance as a subject for experi- 
mentation and research produces quick re- 
sults, said J. H. Miller, chairman of the 
panel on individual health and accident in- 
surance, before a recent meeting of the 
Society of Actuaries. Miller felt that the 
role of the actuary in the development of 
the accident and health business is a very 
important one. 


The quick results obtainable from experi- 
mentation with health and accident insur- 
ance are due, not only to the high claim 
trequency but also to the absence of any 
pronounced or extended select period, Mil- 
ler said. Human motives and self-interest 
play so important a part in health and acci- 
dent experience that a constantly watchful 
eye is necessary to avoid disaster, he claimed. 

Many other interesting facets of the 
health and accident business were discussed 
by members of the panel, and it was 
brought out that because of the greater loss 
frequency of this type of insurance, a com- 
paratively small volume of experience devel- 
oped by an individual company can often 
give significant experience indications. 
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Living, Labor Costs Exert 
Upward Push on Auto Claims 


Cost-of-living increases and rising costs 
of labor and materials exert a continuous 
upward push on automobile’ insurance 
claims for bodily injury liability and per- 
sonal property damage liability, according 
to Thomas O. Carlson, actuary of the Na- 
tional Bureau of Casualty Underwriters. 
However, he said, their effect is not coinci- 
dent with their occurrence. There is a time 
lag of about one year before cost-of-living, 
labor and material increases result in larger 
property damage claims and a lag of about 
two to three years before they appear in 
increased bodily injury claims. 

The net result of this is that carriers can- 
not establish adequate premium levels with- 
out projecting substantially into the future 
the trends indicated by their past experi- 
ence. 

Pointing up the remarks made by Carlson 
are figures released June 4 by William 
Leslie, general manager of the National 
Bureau of Casualty Underwriters, which 
show that automobile accidents caused by 
insured motorists cost insurance companies 
an estimated $111 for every $100 of earned 
premiums. This unfavorable ratio resulted 
in automobile liability insurance underwrit- 
ing losses estimated at more than $100 
million in 1951. 


Personal-Security Theory 
Threatens Insurance Nationalization 


With wide acceptance of a new theory 
that personal security is in some way a 
right of citizenship, the life and accident 
and sickness insurance business is vulner- 
able to attack and to the possible take-over 
by government, E. H. O’Connor, managing 
director of the Insurance Economics So- 
ciety of America, told the Health and Acci- 
dent Underwriters Conference at its annual 
meeting in Denver, Colorado, on May 28. 


O’Connor reviewed the recent bills intro- 
duced into Congress to increase the benefits 
under social security and spoke of how the 
compulsory sickness insurance idea has 
spread to the states. To combat this trend 
toward more and more government insur- 
ance, he said that private insurers must tell 
people of the great strides they themselves 
are making in the provision of insurance 
coverage and vigorously oppose any pro- 
posed legislation which may invade the field 
of competitive enterprise. 


433 





Model Accident and Sickness 
Provisions Law Gains Ground 


The Uniform Individual Accident and 
Sickness Policy Provisions Law is now in 
effect in 18 states and two territories, only 
two years after it was unanimously recom- 
mended by the National Association of In- 
surance Commissioners, reported J, F. Foll- 
mann, Jr., general manager of the Bureau 
of Accident and Health Underwriters, at 
a recent educational seminar of the bureau 
held in New York City. 

The model law became effective in the 
following 16 states and two territories in 
1951, Follmann said: Arkansas, California, 
Colorado, Connecticut, Illinois, Iowa, Kan- 
sas, Maryland, Michigan, Nebraska, New 
Hampshire, New Jersey, New York, Penn- 


sylvania, Washington, Wisconsin, Alaska 
and Hawaii. 


In 1952 the new law was enacted in 
Massachusetts and Virginia. Introduction 
of the bill in Kentucky is expected in 1954, 
Similar introduction of the bill in the Dis- 
trict of Columbia is expected in 1953. 


Sixteen states where the present law is 
in conflict with the model bill have legis- 
latures convening in 1953. These are 
Alabama, Florida, Idaho, Indiana, Maine, 
Minnesota, Missouri, Nevada, North Caro- 
lina, North Dakota, Ohio, Oklahoma, Ore- 
gon, South Dakota, West Virginia and Wy- 
oming. Follmann said that support of the 
insurance commissioner for the bill has 
already been assured in Florida, Maine, 
Minnesota, North Dakota, West Virginia 
and Wyoming. 


A REPORT TO THE READER 


tion comes into. existence at the time the 
policy is issued, and any subsequent action 
on the part of the assured that will affect, 
in any way, this right, contingent though 
it may be, is in my opinion a violation of 
the express terms of the insurance con- 
tract. However, they should be more 
consistent in their reasoning and by hold- 
ing that the insurer’s right to subrogation 
does not come into existence until after 
the occurrence of loss, so too, any rights 
accruing to the tortfeasor under the releas- 
ing agreement should also come into exist- 
ence only after the occurrence of the tort. 
Given this, the release is essentially a re- 
lease effected after the loss. Then, the 
majority rule, holding such releases effected 
after loss as a valid defense to liability 
under the policy, would control. 

It has also been suggested that when an 
insurer releases a third person from any 
possible liability due to his tortious acts, 
and fails to notify the insurer of this agree- 
ment, he has, in effect, concealed or mis- 
represented a material fact that should be 
made known to the insurer. There is 
authority for this position in the case of 
Pelzer Manufacturing Company v. The St. 
Paul Fire & Marine Insurance Company 
(41 F. 271), which held that where the 
owner of a property which is exposed to 
danger of fire from railroad engines has 
released the railroad company from liability 
therefor, and the insurance effected does 
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Continued from page 388 


not mention the release, it is proper, in an 
action on the policy in such case, to charge 
the jury that if the company in the terri- 
tory in question made no difference in rate, 
with right of subrogation or without it, 
or if they find that there was _ neither 
usage nor custom showing the materiality 
of the right of subrogation among com- 
panies in their acceptance or refusal of 
risks, they might find that the failure to 
mention the fact of the release of the rail- 
road company, where the application was 
verbal, was not a concealment of a material 
fact which would invalidate the policy. It 
would be necessary, under this method, 
to prove the value of the right of subro- 
gation in order to determine the mate- 
riality. 

The insurer might also contend that the 
assured, by releasing the possible tortfeasor 
from any liability whatsoever, has thereby 
released a certain portion of his interest 
in the property insured. Consequently, 
having released this interest, namely, the 
right to claim indemnity from the tort- 
feasor, the insurer would only be liable to 
the assured for that portion of the damage 
from which the tortfeasor was not released. 

In conclusion, it is apparent that these 
problems are of a highly technical nature 
and care should be exercised that the re- 
sulting rights are not inadvertently jeop- 
ardized by the action taken. 
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Captain Carlsen May Have 
Read This Book 


Marine Insurance Digest. Hugh A. Mul- 
lins. Cornell Maritime Press, Cambridge, 
Maryland. 1951. 287 pages. $5: 


It is very possible that Captain Carlsen 
of the Flying Enterprise was prompted not 
only by the traditions of the sea but also 
by the situation the author of Marine Insur- 
ance Digest describes under “Constructive 
Total Loss.” Mr. Mullins states: “What 
are the chances of saving her? What is it 
likely to cost? How badly will she be dam- 
aged if and when she has been saved? 
Pending arrival at a decision of these ques- 
tions, the master and the owner must take 
all proper measures to preserve the prop- 
erty and will be protected under the Sue 
and Labor Clause in so doing. When the 
facts are sufficient to enable the shipowner 
to arrive at a fair conclusion regarding the 
probabilities, he must decide whether he 
wishes to abandon the vessel and claim for 
a constructive total loss or retain the vessel 
and have his underwriters reimburse him 
for the actual cost of saving and repairing 
the vessel, subject to the policy limitations. 
The assured has a free choice in this matter. 
He may abandon or not abandon as he 
thinks best. If he abandons and the under- 
Writers decline the abandonment, the mat- 
ter is referred to the courts.” 

This book is addressed not to the prac- 
titioners of marine insurance, brokers and 
underwriters, adjusters and claims men, but 
rather to shipowners, merchants in the im- 
Port-export business and the younger peo- 
ple in the marine insurance business who 
may find the somewhat quaint language 
used in insuring against maritime perils 
quite confusing. Legal references have been 
omitted so as not to rob the book of its 
simplicity, and the material is presented in 
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an alphabetical arrangement to facilitate 


the work of the searcher. 


From reading the terms and their defi- 
nitions it can be readily seen that there is 
need for such a work as this. If a person 
is not a maritime lawyer and yet he must 
deal with marine insurance, Marine Insur- 
ance Digest is a book well worth having near 
at hand. 


Concise Work on State Regulation 


State Regulation of Insurance. Margaret 
Rohrer. Bureau of Public Administration, 
University of California, Berkeley 4, Cali- 
fornia. 1951. 49 pages. $1. 

This is a review of state regulation of the 
insurance business as it has been affected 
by the passage of the McCarran Act (Pub- 
lic Law 15, March 9, 1945). Although it 
is a rather brief work, it does give a godd 
basis from which to progress to more de- 
tailed investigation. There are several ex- 
cellent tables concerning legislation enacted 
in the various states and the appendixes pro- 
vide the full text of the McCarran Act, two 
very interesting letters from Franklin D. 
Roosevelt to Senator Radcliffe and excerpts 
from debate in the Senate prior to the pas- 
sage of the act. 


Is It ‘Fit to Eat’’? 


Products Liability and the Food Consumer. 
Reed Dickerson. Little, Brown & Company, 
34 Beacon Street, Boston 6, Massachusetts. 
1951. 339 pages. $7. 


A comprehensive treatment is given in 
this book to the various questions which 
arise when a person is injured by defective 
food. It is especially valuable because of 
its copious footnotes and appendixes which 
may be used for authoritative reference. 
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Mr. Dickerson has divided his treatise 
into five chapters which illustrate the thor- 
oughness with which he had handled his 
subject. They are “Responsibility of the 
Retailer for Unwholesome Food,” “Manu- 
facturers’ and Wholesalers’ Responsibility 
to Consumers for Unwholesome Foods,” 
“Responsibility of the Restaurant Keeper 
for Unwholesome Food,” “What is ‘Fit to 
Eat’?” and “Adequacy of the Civil Action 
in Food Cases.” 

In his conclusions Dickerson states that 
although a generally adequate job is being 
done by the courts in cases that are brought 
before them, many delayed injuries fail to 
reach the courts. Among the remedies sug- 
gested by the author are the adoption of 
absolute liability at all levels of production 
and distribution, abolishing privity require- 
ments and “permitting the consumer to sue 
any seller to whom or through whom the 
defect is traceable, with immediate rights 
over in all, will facilitate the placing of the 
ultimate burden of liability on those who 
are best able to control the manufacture of 
the article and the price at which it is 
to be retailed.” 


For Student and Businessman 


Business Law. Clifford M. Hicks. Harper 
& Brothers, 51 East 33rd Street, New York 
16, New York. 1952. 1,155 pages. $6. 


This book is designed for a college course 
in business law. It covers such subjects as 
contracts, sales, agency, negotiable instru- 
ments, property and business organizations. 

e author, who is professor of business 
organization and management at the Uni- 
versity of Nebraska, has edited his selective 
cases in such a way that the rule of law is 
expressed by a direct quote from an appli- 
cable court decision. In addition to the 
conventional business law subjects, the 
author has added a chapter discussing labor 
and legislation. If any criticism of the book 
is to be made it would be of the fact that 
taxation of business enterprises is not also 
covered as a special problem of business law. 


New Text on Pleading and Joinder 


Pleading and Joinder—Cases and Statutes. 
William Wirt Blume and John W. Reed. 
Prentice-Hall, Inc., 70 Fifth Avenue, New 
York 11, New York. 1952. 684 pages. $8. 

This is a textbook designed for the law 
student desiring as simple an introduction 
as practicable to the vast, complicated sub- 
ject of pleading and joinder of claims and 
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parties. The authors have departed from 
the orthodox in their separation of the 
pleading material from the joinder material, 
but feel that move is justified because 
joinder is a problem of scope while plead- 
ing is one of manner. 

The practicing attorney will find that his 
problems require a more detailed and spe- 
cialized work. 


Lawful Ukase 


Administrative Agencies and the Courts. 
Frank E. Cooper. University of Michigan 
School of Law, University of Michigan 
Press, Ann Arbor, Michigan. 1951. 470 
pages. $5. 

The increasing use of administrative agen- 
cies in our legal system makes this ex- 
position of the judicial procedures which 
have been imposed upon administrative 
interpretation by judicial decision an im- 
portant book. However much scholars 
may deplore the increased use of adminis- 
trative agencies in our legal system, it must 
be recognized that these agencies are sub- 
ject to judicial control. This is in contrast 
to the operation of this branch of law in 
other countries, but this American charac- 
teristic of judicial review and control of 
administrative agencies means that this 
government remains a government of law 
rather than of men. 


The purpose of the volume is an examina- 
tion of the relationship between administra- 
tive agencies and the courts. This examination 
follows four paths: (1) constitutional 
limitation on the delegation of powers, (2) 
procedural requirement where agents exer- 
cise judicial powers, (3) procedural and 
substantive requirements in connection with 
rule-making activities and (4) methods and 
scope of judicial review. 

This is one of the series in Michigan 
Legal Studies, of which Hessel E. Yntema 
is editor. 


ARTICLES 


Articles of interest in other 


legal publications 


Limitation of Recovery . . . The possible 
interpretations of the meaning of “or dam- 
aged” have been the cause of the writing 
of this article. The author feels that all 
damage is compensable but that there are 
reasonable limitations to observe.—Foster, 
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“Tort Liability Under Damage Clauses,” 
Oklahoma Law Review, February, 1952. 


Crime Against God, Man and Fellow- 
Insured ... From a legal standpoint, crimi- 
nality of the act of self-destruction today 
is concerned in only an incidental manner. 
One of the few points on which concern is 
still shown is in determination of rights 
under life insurance policies of suicides.— 
Elliott and Smith, “The Suicide Clause in 
a Policy of Life Insurance,” Journal of the 
American Society of Chartered Life Under- 
writers, March, 1952. 


Losing Face and Losing Voice ... A 
political science professor, writing on the 
Supreme Court, notes that recent “reported 
decisions are replete with comments indi- 
cating frayed nerves and in thinly veiled 
fashion portraying a lack of mutual courtesy 
among the justices,” which he claims leaves 
the Court as an institution reduced in 
stature. Also, he lists half a dozen areas 
in which the dominant voice of the Court 
has been at least partly stilled—Swisher, 
“The Supreme Court in a Changing Role,” 
University of Kansas City Law Review, De- 
cember-February, 1952. 


The Balanced Wheel Historically 
the place of the Supreme Court in the 
governmental wheel is to interpret the 
legislative act. When the judiciary usurps 
the position of a legislative body the result 
is judicial legislation or judge-made law. 
—Richardson, “Declaratory Judgments and 
Advisory Opinions as Judicial Legislation,” 
Tennessee Law Review, April, 1952. 


We Create a Watchdog . .. An ethical 
whitewashing is proposed by the chairman 
of the Senate subcommittee to consider the 
establishment of a Commission on Ethics in 


the Federal Government. His article is a 
summary of the subcommittee’s findings 
and recommendations.—Douglas, “Improve- 
ment of Ethical Standards in the Federal 
Government: Problems and _ Proposals,” 
Annals of the American Academy of Political 
and Social Science, March, 1952. 


Rip Van Winkles . . . Recent legislation 
in some of the midwestern states has at- 
tempted to extinguish claims and interests, 
which arose from events many years ago, 
in land. The constitutionality of such title 
acts is questioned by a University of Michi- 
gan law professor.—Aigler, “Constitution- 
ality of Marketable Title Acts,” Michigan 
Law Review, December, 1951. 


What to Do?... The Great A & P and 
the recent legal actions surrounding it are 
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the subject of this article. The maze of 
antitrust law must be hacked through and 
a workable solution to the monopoly and 
monopsony problems represented by A & P 
must emerge.—Hirsch and Votaw, “Giant 
Grocery Retailing and the Antitrust Laws,” 
Journal of Business of the University of Chi- 
cago, January, 1952. 


Finders, Keepers . .. In a recent case 
the Supreme Court ruled that a natural 
phenomenon is unpatentable. The author 
takes exception and says that if an art or 
instrument consists of natural elements or 
actions to any degree, the argument that 
such a claim is for a natural principle 
should be subjected to close scrutiny.—Kip, 
“The Patentability of Natural Phenomena,” 
George Washington Law Review, March, 
1952. 


Unknown, Unpatented . . . Novelty and 
originality are considered in relation to 
misappropriation-of-idea cases. The author 
concludes that the law concerning these 
cases is not unique to itself—Falk, “Origi- 
nality or Novelty in Cases of Misappropri- 
ation of Ideas,” Journal of the Patent Office 
Society, December, 1951. 


Formalities and Red Tape ... Agree- 
ment-making in the oil and gas industry is 
burdened by inadequate legislation on this 
specific industry. There are certain for- 
malities which are essential to the industry, 
but various antiquities derived from non- 
analogous situations in common law merely 
belabor modern oil and gas leasing.—War- 
ren, “Formal Requirements for Creation of 
the Oil and Gas Lessee’s Interest,” Vander- 
bilt Law Review, February, 1952. 


“Good Faith” or Discrimination . . . 
The Federal Trade Commission’s treatment 
of various important cases concerning vio- 
lations (or supposed violations) of the Rob- 
inson-Patman Act is the author’s subject. 
—Shniderman, “Federal Trade Commission 
Orders Under the Robinson-Patman Act: 
An Argument for Limiting Their Impact 
on Subsequent Pricing Conduct,” Harvard 
Law Review, March, 1952. 


Making an Appraisal of the Subsidizing 
of Airlines . . . This article looks at the 
millions of dollars paid to airlines in fed- 
eral subsidies and notes that “subsidies are 
hidden in payments made to airlines for 
carrying mail. . However, no one really 
knows how much of this ‘mail pay’ is sub- 
sidy and how much is compensation for 
services rendered.”—Marvin, “Air Mail 
Subsidy Separation,” Georgetown Law Jour- 
nal, January, 1952. 
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NEGLIGENCE 
Cases Involving Negligence, 
as Reported by CCH NEG- 
LIGENCE REPORTS 


Must Look at Floor upon Entering 
Unattended Elevator 


A higher duty to take precautions for his 
own safety is placed on one walking into 
an unattended elevator than would be 
placed on one walking into an elevator 
with an attendant. 


Plaintiff was one of three men who were 
regular tenants of defendant’s building. On 
the morning of plaintiff's accident the three 
men entered this building to go to work. 
They intended to use the elevator to go 
to the floor where their offices were located. 
All of them had been working in this build- 
ing for a number of months and knew that 
the elevator was not a self-service type but 
required an operator to run it. In fact, they 
all knew the elevator operator very well 
as she was a good-looking young lady. It 
was she whom they were looking at as 
they walked toward the unattended ele- 
vator. She was playing a pinball machine 
ten to 15 feet away from the elevator. 
Plaintiff and his two friends kept their eyes 
glued to this pretty girl as they walked 
to the elevator, did not look down and so 
did not see that the elevator was three to 
four inches above the floor. Plaintiff caught 
his foot on the elevator, fell and was in- 
jured. In the suit by plaintiff to recover 
his damages, a directed verdict was granted 
the defendant, who alleged that plaintiff's 
recovery was barred by his contributory 
negligence. 
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When the appellant saw that the elevator 
operator was not in the elevator but was 
playing a pinball machine, “he was put upon 
notice that the elevator was not ready for 
operation until the girl stopped playing the 
pinball machine and went to her place pre- 
paratory to the operation of the elevator. 
He was under a higher duty to take precau- 
tions for his own safety in walking into an 
unattended elevator than he would have 
been walking into one with the attendant 
in the elevator ready for operation.” The 
judgment for the defendant was affirmed— 
Macmillan v. Insurance Exchange Building, 
Inc. Florida Supreme Court. April 4, 1952. 
20 NEGLIGENCE Cases 538. 


Reasonable Care Does Not Require 
Inspection of Roof by Expert 


Defendant’s duty to a business visitor did 
not require that it have the roof exam- 
ined by an expert before it allowed any- 
one to go out on it. 


The decedent was an experienced painter 
and foreman on a job of painting the ex- 
terior of defendant’s boiler house. While 
decedent was walking on the sloping roof 
of this house doing work incidental to the 
painting, a portion of the roofing gave way 
causing him to fall and receive injuries from 
which he died. This roof was put up by 
the defendant with its own crew. It was 
composed of a special type of material 
made up of asbestos and cement which was 
supposed to last indefinitely and to get 
harder and stronger as it stays. There 
was no doubt that no warning was given to 
the deceased by defendant because defend- 
ant had no knowledge of any dangerous 
condition. During the trial, plaintiff intro- 
duced an expert who said that he, as an 
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expert on roofs, could say, from the appear- 
ance of the roof, that certain serious de- 
terioration had taken place. The jury 
returned a verdict for the plaintiff and the 
trial judge, upon motion, set it aside and 
ordered judgment for the defendant not- 
withstanding the verdict. 


The court stated that Section 343 of the 
Restatement of Torts which, defines the 
duty owed by a possessor of land to busi- 
ness visitors had been specifically approved 
and adopted in Pennsylvania where the ac- 
cident occurred. It went on to say: “The 
defendant did not know that its roof was 
unsafe. It owed a duty to [the de- 
cedent], a business visitor, to use reason- 
able care either to have it safe or to give 
warning of unsafe conditions of which it 
should reasonably have known. It gave no 
warning. Was it remiss in due care in fail- 
ing to have expert inspection of its roof 
so that it could have warned its business 
visitor of the dangerous condition? Note 
that the inspection would necessarily have 
been one for safety, not for ascertaining 
whether the roof was in good condition to 
shed snow and water. 


“The district court following the cases 
which apply the Restatement in Pennsyl- 
vania differentiated the duty to inspect a 
roof to make sure it was in reasonable con- 
dition and the effort required for such a 
thing as a floor or stairway in a store where 
people are invited and expected to appear 
in large numbers. He also pointed out that 
cases involving the duty of a landowner 
to those on adjoining premises or on the 
public highways are different. In such 
cases warning of a dangerous condition is 
not enough. The owner must use reason- 
able care to keep his property from coming 
in harmful contact with people outside it. 


‘But here we have an isolated spot on 
a roof which is made from material sup- 
posed to last indefinitely and to get harder 
and stronger as it stays. It is not a place 
which carries the burden of public use. 
soth the nature of the material and the 
extent of use by the public completely dis- 
tinguish this case from that of Hardy v. 
Philadelphia National League Club, 99 Pa. 
Sup. 326 (1929) relied on so heavily by the 
plaintiff. The case is more like, but still 
not just like, Lentz v. Allentown Bobbin 
Works, 291 Pa. 526 (1928) where a defective 
roof was involved. It is not just like this 
case because to discover the defect there 
would have required the removal of the roof.” 


j The court concluded with this statement: 
We do not see any basis for saying that 


Negligence 


reasonable care required examination of this 
roof by an expert before anybody was 
allowed to go on it. Unless that can be 
said, there is nothing on which the plain- 
tiff’s case can rest. Our view of it agrees 
with the very thorough analysis made by 
the district judge. We think he was right.” 
The judgment for the defendant was affirmed. 
—Wild v. Atlantic Refining Company. United 
States Court of Appeals for the Third Cir- 
cuit. March 17, 1952. 20 NEGLIGENCE 
Cases 442. 


OWEVER, where the defendants made 

only a visual examination when a rea- 
sonable inspection would include shaking 
the defective porch railing they were 
held liable. 


Plaintiff was seriously injured when the 
railing on her second-floor porch gave way 
and she fell to the ground. The porches 
were made of wood and were very old. 
No repairs had been made for many years. 
Defendant knew at the time he bought the 
house that the porch railing of plaintiff's 
apartment was defective. In addition, he 
was reminded of its condition each month. 
A builder, called by defendants as an ex- 
pert witness, testified on cross-examination 
that under the circumstances a reasonable 
inspection would have required “the shak- 
ing of the railing to determine its condition.” 


Thus the defendants’ contention that a 
reasonable inspection would not have dis- 
closed that the railing was unsafe because 
the decayed condition would not have been 
apparent on a visual observation solely was 
overruled.—Klahr v. Kostopoulos. Connecti- 
cut Supreme Court of Errors. April 15, 
1952. 20 NEGLIGENCE Cases 546. 


Strict Construction Given 
to Indemnifying Contract 


In order to indemnify one against his own 
negligence, the language of the contract 
must be clear, explicit and unequivocal on 
that point. 


Plaintiff licensed defendant to place a 
hopper under a spur track crossing its 
premises. This was done in accordance with 
the plans suggested and approved by plain- 
tiff. In the contract between plaintiff and 
defendant was the following indemnity 
agreement: “The Licensee [the defendant ] 
assumes and agrees to pay for all loss or 
damage to property and injury to or death 
of persons . arising, wholly or in part, 
from or in connection with the existence, 
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construction, maintenance, repair, renewal, 
reconstruction, operation, use or removal 
of said facility or any defect therein or 
failure thereof, causing same or contributing 
thereto; and the Licensee shall forever in- 
demnify the Railway Company against and 
save it harmless from all liability for any 
such loss, damage, injury and death . . ..” 


A third-party truck driver was seriously 
injured while unloading coal into this hop- 
per. The truck by which he was standing 
while supervising the unloading was struck 
by one of plaintiff's locomotives. The truck 
driver sued plaintiff railroad company who 
made a demand upon defendant to take over 
the defense on the ground that it had 
agreed to do so under the indemnity agree- 
ment. Defendant disclaimed liability con- 
tending that the injuries sustained by the 
truck driver were in no way connected 
with the contract and that the proximate 
cause of the accident was the negligence 
of the plaintiff for which it did not, by the 
indemnity agreement, agree to save plain- 
tiff harmless. Plaintiff settled out of court 
with the truck driver and has brought this 
action to recover the amount of this 
settlement. 


The court conceded that the parties could 
enter into a contract eliminating liability for 
future negligence although the courts do 
not favor such contracts; and when entered 


into, these contracts will be strictly con- 
strued against the party relying upon them. 


In the instant case the contract was made 
and was to be performed in Illinois. The 
Illinois law is “stated in Westinghouse Elec- 
tric Elevator Company v. LaSalle Monroe 
Building Corporation, 395 Ill. 429, 433, in 
which the court held that an indemnity 
contract will not be construed as indemnifying 
one against his own negligence, unless such 
a construction is required by clear and 
explicit language in the contract. . 


”: [the] exemption from liability 
for negligence is not expressed in the con- 
tract here involved .. . nor is the language 
so clear, explicit and unequivocal as to 
compel the conclusion that the parties in- 
tended to exonerate plaintiff from the con- 
sequences of its own negligence. Neither 
can it be said that the existence, operation 
or use of the hopper, under the facts here 
appearing, caused or contributed to ; 
[the truck driver’s] injuries. It follows 
that the judgment of the District Court 
must be reversed.”—Chicago & North West- 
ern Railway Company v. Chicago Packaged 
Fuel Company. United States Court of Ap- 
peals for the Seventh Circuit. March 24, 
1952. 20 Neciicence Cases 435. 
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Duty Owed Immature Trespassers 
Not Waived Solely Because 
Plaintiff Is 17 


Missouri court held that the capacity 
and experience of 17-year-olds varies too 
greatly to say that merely because one is 
17 and a trespasser, no duty is owed him. 


The 17-year-old plaintiff was injured 
when he stuck a nail in a dynamite cap 
he found in an abandoned condition on 
defendant’s property. Plaintiff did not seek 
recovery on the theory of “attractive nui- 
sance” but, rather, contended that the de- 
fendant was negligent in leaving dangerous 
explosives in a state of abandonment at an 
open and unguarded place frequented by 
children, that defendant could reasonably 
anticipate serious injury would result and 
that the removal of the explosive by the 
plaintiff and his subsequent acts were not 
the efficient intervening causes between the 
defendant’s negligence and plaintiff’s injury. 


To the general rule that a property owner 
has no duty to a trespasser or licensee to 
use reasonable care to keep his land in a 
safe condition for them, there are several 
exceptions. One of them is that the one 
who is under duty to exercise care in 
maintaining extremely dangerous explosives 
which a reasonably careful person would 
exercise under similar circumstances, owes 
a duty especially to children and those of 
immature judgment, irrespective of the fact 
that the status of the person may be that of 
trespasser or licensee. Defendant did not 
dispute this rule but contended that because 
plaintiff was a normal boy 17 years of age, 
the rule could have no application. 

No conclusive presumption should be in- 
dulged that a 17-year-old possesses any 
exact amount of knowledge, capacity or 
experience, or that he has reached any 
particular status of maturity as to any given 
situation or subject. The court was unwilling 
to hold that plaintiff’s injuries were not the 
proximate result of defendant’s averred neg- 
ligence solely on the basis of plaintiff's age. 

It was the conclusion of the court that 
the duty to keep explosives in such manner 
as not to injure others requires care commen- 
surate with the risk involved. The status of 
the injured party does not necessarily con- 
trol under all circumstances. 


The judgment dismissing the plaintiff's 
petition was reversed and the case was 
remanded.—Boyer v. Guidicy Marble, Ter- 
razzo & Tile Company. Missouri Supreme 
Court, Division Number One. March 10, 
1952. 20 NEGLIGENCE Cases 481. 
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LIFE 
Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


LT 


Disability—a Jury Question 


It was for the jury to decide whether 
amputation of plaintiff’s leg was a total 
and permanent disability. 


This case involved five actions consoli- 
dated for convenience as the plaintiff was 
the same in each case and supplementary con- 
tracts attached to the life insurance policies 
issued by the defendants to the plaintiff 
were materially the same. Each policy pro- 
vides substantially for the payment of disa- 
bility benefits while the assured is totally 
and permanently disabled so that he is pre- 
vented from engaging in any work, occu- 
pation or business for compensation, gain 
or profit. 


The plaintiff was injured in an auto- 
mobile accident in 1944 and, as a result, 
suffered the amputation of his left leg. 
Payments for total and permanent disability 
were made to him by the companies until 
the fall of 1948 when the payments were 
discontinued, Plaintiff instituted these ac- 
tions to recover payments he alleged to be 
due since the dates of discontinuance. 


The testimony of the plaintiff was sub- 
stantially as follows: Before the accident 
the plaintiff's occupation was to develop 
land and build houses. He was accustomed 
to supervising personally most of this work. 
He interviewed brokers who had land and 
buildings for sale and worked with architects 
on plans for buildings. He would take con- 
struction mortgages and supervise the con- 
Struction of the buildings on which he held 
such mortgages. 


By reason of the injury to and the ampu- 
tation of his leg, following the accident, he 
suffered great pain. He had spasms in the 
remaining portion of the limb which ren- 
dered him unable to concentrate and he re- 
sorted to narcotics prescribed by his doctor. 
The word “Insurance” appeared on the 
window of his office and his telephone was 
listed in the telephone book under “Mort- 
gages.” Since the accident he had not 
bought any land but had sold some land 
previously owned by him. 


Life, Health—Accident 


The court felt that it was plain from these 
facts that, in spite of his pain and physical 
handicap, the plaintiff had performed acts 
of a business nature which had resulted in 
the receipt by him of a relatively large sum 
of money during the two years just prior 
to the bringing of these suits. 


In disposing of this case, the court stated: 
“Whether his claim of suffering is extrava- 
gant and excessive is not for us to decide. 
It is implicit in the testimony of the plaintiff 
which the defendants contend requires a 
ruling of law. The business transactions of 
the plaintiff while highly remunerative were 
occasional and distributed over a period 
of approximately two years. In the main, 
proof of his ability to work must be de- 
rived from the fact of their performance. 
Such performance in the circumstances does 
not necessarily prove a continuing and 
steady ability to perform. The terms work, 
occupation and business as used in the poli- 
cies, all suggest a degree of regularity of 
performance. It was for the jury to say 
whether the plaintiff had such earning ca- 
pacity as distinguished from an ability to 
perform at different times acts of the char- 
acter of those to which he had testified. 
In the opinion of a majority of the court 
it could not be ruled that there was not 
evidence for the jury of total and perma- 
nent disability.” Defendant’s exceptions to 
the jury’s verdict for plaintiff were over- 
ruled—Zakon v. Metropolitan Life Insurance 
Company. .Massachusetts Supreme Judicial 
Court. March 6, 1952. 15 Lire Cases 302. 


Bank Depositors Allowed 
Group Life Insurance 


Declaratory judgment of Missouri Su- 
preme Court holds as valid a plan where- 
by the insurer was to insure under a 
group policy the lives of the bank’s 
depositors making deposits of a certain 
type. 


Can a bank contract with an insurer to 
insure the lives of the bank’s depositors? 
That was the question presented to the 
Missouri Supreme Court by the instant case. 


It was the plaintiff bank’s plan to con- 
tract with the plaintiff insurance company 
under a group life insurance setup to insure 
the life of those of its depositors who chose 
the bank’s “Insured Life Savings Account.” 
This contract would be the first of three 
necessary to the plan. The second would 
be one between the bank and the depositor 
directing the bank to issue a “Certificate 
for Insured Life Savings Account” and 
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bring the depositor within the group of life 
insurance policy. The third contract would 
be that between the depositor and the in- 
surance company. The plaintiffs, the bank 
and the insurer, brought this action for a 
declaratory judgment against the defend- 
ants, the Finance Commissioner and the 
Superintendent of Insurance for the State 
of Missouri. The trial court ruled that the 
plan was not within the bank’s express 
powers and was not necessary or rightly 
incident to the exercises of its express 
powers, and involved employment of its 
moneys in trade or commerce in violation 
of Missouri statutes. 


In reversing this judgment, the supreme 
court said that the plan should not be 
condemned merely because it is novel and 
unique. It found that the plan neither vio- 
lated the law nor contravened public policy. 
It held that the payment of premiums un- 
der this group life insurance policy was not 
the use of funds, directly or indirectly, in 
trade or commerce, by buying and selling 
ordinary goods, chattels, wares and mer- 
chandise and that the plan, therefore, was 
within the bank’s implied powers. 


To the defendants’ contention that the 
contract between the bank and the depositor 
was unilateral and unenforceable, the court 
ruled that there was an existing mutuality 
here. The depositor’s application was an 
offer; the bank’s certificate was an accept- 
ance; and thus the two constitute a con- 
tract. It was the opinion of the court that 
the bank’s promises were consideration to 
the depositor. The bank assumed several 
very definite enforceable obligations. The 
most important was that of bringing the 
depositor under the group life insurance 
policy, or enabling the depositor to acquire 
life insurance, for a fixed period of time in 
an amount readily ascertainable at any time 
within such period, so long as the monthly 
deposits were continued. This was to be 
without cost to the depositor if he kept the 
contract in force. 


A group policy was held to be a contract 
between an insurer and an individual or a 
corporation for the benefit of third persons. 
Basically it resembles, or is, a simple third- 
party beneficiary contract. It is true that 
every life insurance policy is such a con- 
tract, but under the group policy the bene- 
ficiary is also the assured. 


Because the court felt that the bank was 
at most a mere conduit through whom the 
insurance proceeds were paid to the named 
beneficiary, and every person has an insur- 
able interest in his own life and may insure 
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it for the benefit of any person whom he 
sees fit to name as beneficiary, the insurable 
interest which the assured depositor had in 
his own life makes unnecessary the exist- 
ence of any insurable interest in the bank, 
—Mutual Bank & Trust Company, et al. v. 
Shaffner et al. Missouri Supreme Court, 
Division No. 1. April 14, 1952. 15 Lire 
Cases 357. 


Beneficiary's Interest Became 
Vested at Assured’s Death 


Since the assured failed to designate any 
one else as beneficiary before his death, 
after his death, the designated benefici- 
ary’s interest became vested. 


The widow of the assured and his sister 
each claimed the proceeds of a certificate 
of insurance issued by the deceased's em- 
ployer. After denying the widow’s claim 
for funeral and medical expenses because 
she had failed to request them from the 
manager of this insurance plan, the court 
quoted this regulation of the plan: “A 
member may . designate special 
beneficiaries (who must ordinarily be de- 
pepdents of the member or near relatives 
trusted to use the payments for the benefit 
of the deceased member’s dependents).” 


Under this regulation the widow claimed 
as a dependent for whose benefit plaintiff 
(the sister), a near relative of the decedent, 
was designated to take the fund. Plaintiff 
also sued under that regulation. She sued 
not as a dependent of her brother but as a 
specially designated beneficiary. Another 
of the regulations provided that the bene- 
ficiary of a “death benefit only membership 

shall be: (a) The wife . if living 
(d) Then the member’s brothers 
and sisters. .. .” 


In reversing the judgment for the widow, 
the court stated that: “The term ‘must 
ordinarily’ left room for the manager to 
exercise his discretion in exceptional cases. 
When the designation of plaintiff was ap- 
proved in writing by the manager there 
was no limitation imposed in favor of the 
widow. Being a ‘near relative’ did not dis- 
qualify plaintiff from being an exceptional 
designee. 


“The designation of plaintiff was subject 
to... [the deceased’s] designation of some 
one else before his death. He designated 
no one to supplant plaintiff. At his death, 
her interest in the benefits became vested. 
—Hall v. Peterson. Illinois Appellate Court, 
First District. April 30, 1952. 15 Lire 
Cases 384. 


IL J—June, 1952 
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FIRE 

| Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Water Damage Clause 
Construed in Favor of Assured 


The water damage provision was con- 
strued to include damages occasioned “by 
reason of” defect in. the “efficient” opera- 
tion of a downspout. 


Had the plaintiffs made out a prima-facie 
case of defendant’s liability within the cov- 
erage of the policy, which insured “against 
all direct loss and damage caused solely by 
the accidental discharge, leakage or over- 
flow of water ... from within the following 
source or sources: rain or snow ad- 
mitted directly to the interior of the building 
through defective roofs, leaders or spouting 
“or was the trial court justified in awarding 
the defendant a judgment notwithstanding 
the verdict for the plaintiff? 


The roof of the plaintiff's building slanted 
toward a downspout designed, and ordi- 
narily adequate, to discharge the rain water 
from the roof; but on the occasion of the 
loss it had become blocked with mud, stones 
and bits of wood, with the result that a large 
pool of water formed on the roof to the 
height of a foot or more. This water backed 
up over the flashings of an elevator well 
that had been constructed since the issuance 
of the policy. These flashings were proved 
to be well built, but as they were only eight 
inches high, the water from the puddle 
found its way over them, between them 
and the wall of the elevator penthouse and 
thence down along the outside of the wall 
of the elevator shaft through all the floors 
of the building. 


Defendant refused payment of plaintiffs’ 
claim contending that the above-quoted pro- 
vision should be construed to mean that the 
water must come through a defective spout 
in the sense of escaping therefrom through 
a break or leak in its structure. The court 
resolved this contention in favor of the plain- 
tiff with these words: “Having in mind, 
however, the well-established rule that if an 
Insurance policy is reasonably susceptible of 
two interpretations it is to be construed 
in tavor of the insured in order not to de- 


Fire and Casualty 


feat, without plain necessity, the claim to 
indemnity which it was the insured’s object ° 
to obtain, we cannot accede to defendant’s 
suggested construction of this provision. On 
the contrary, we must accept the obviously 
more just and _ practical interpretation 
ascribed to it by plaintiffs, namely, that the 
word ‘through’ means ‘by reason of’ or ‘be- 
cause of’, and that the word ‘defective’ is not 
limited in meaning to defectiveness in the 
physical structure of the spout, but includes 
also any defect in its efficient operation 
whereby it fails to function for the purpose 
for which it was intended. Therefore, if 
the clogging up of this drain was the pri- 
mary and efficient cause of the overflow 
which, entering the building, caused the 
damage to plaintiffs’ goods, the loss resulted 
‘through defective . . . spouting .. .’ within 
the coverage of the policy.” 


Judgment for the defendant was reversed. 
—Armon v. Aetna Casualty & Surety Com- 
pany. Pennsylvania Supreme Court, Eastern 
District. March 24, 1952. 7 Fire anp Cas- 
UALTY CASES 798. 


Delegation of Authority Allows 
Agent to Substitute Companies 


If an assured designates the general agent 
of an insurance company his agent to 
select the insurers, such agency carries 
with it the power to cancel one policy and 
substitute another without notice to the 
assured. 


The owner of a Wisconsin paper mill in- 
structed a local insurance broker to obtain 
$100,000 use and occupancy coverage on the 
mill. The broker had no trouble placing 
$50,000, and instructed the general agent 
with whom he regularly did business to place 
the remaining $50,000 with the defendant 
company. When the general agent, who 
was general agent for both plaintiff and 
defendant, expressed doubt that the defend- 
ant would be willing to take that amount of 
coverage, the local broker stated that in that 
case the coverage should be placed in other 
companies. Thereupon, the agent placed 
$50,000 with the defendant, dating the policy 
January 31. On February 15 the agent re- 
ceived telegraphic cancellation of this policy. 
That same day he wrote three substitute 
policies aggregating $50,000 in other com- 
panies for which he was also general agent. 
One of these companies was the plaintiff. 
This policy was also dated January 31. The 
premium for the coverage thus provided was 
remitted to the plaintiff and accepted by it. 
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The defendant company received no pre- 
mium on its policy. 


On February 29 a fire occurred at the 
mill and an agreement was reached by the 
four insurance companies and the assured 
mill owner that the payment of the agreed 
amount of the loss should be made to the 
assured, such payment being pro-rated among 
the four companies. In this agreement be- 
tween the four companies each reserved the 
right to litigate its liability. This action 
was commenced by the plaintiff company to 
recover the amount it had paid and the de- 
fendant company counterclaimed for the 
amount it had paid less the plaintiff's pay- 
ment. Thus was raised the question whether 
the defendant’s policy was in force at the 
time of the loss, and this depends upon 
whether the general agent had authority to 
cancel the policy waiving the five days’ no- 
tice and substitute the policies of the plain- 
tiff and the other two companies. 


In affirming the judgment for the defend- 
ant, the court held that when a state agent 
for an insurance company is clothed with the 
highest authority to act in behalf of the 
assured, a policy countersigned and issued 
by him is effective immediately. “Thus, 
when the plaintiff's policy was issued by the 
general agent the coverage on the property 
for use and occupancy was $100,000, the 
amount demanded by the assured. The five- 
day notice could therefore be of no benefit 
to the assured. More than $100,000 cover- 
age was not contemplated by the parties. 
The state agent not only had authority to 
waive the five-day notice; it was his duty to 
do so.” 

To substantiate this position the court 
cited several decisions of other states, among 
them the New York Court of Appeals in 
Rose Inn Corporation v. National Union Fire 
Insurance Company, 258 N. Y. 51, 179 N. E. 
256 (1932), wherein it was said: “It is a 
principle of almost universal acceptance that 
where an assured has applied for insurance 
to an agent, having authority to write poli- 
cies for many companies, has left to the 
agent the selection of the companies, with 
instructions to maintain the insurance in an 
amount stated, and the agent has under- 
taken so to act, the agent, upon notice from 
his companies to cancel, has power to waive 
for the assured the five-day period of can- 
cellation, to cancel the policies at once, and 
immediately to write new policies in other 
companies for the assured, so that the new 
policies become at once effective.” 

The court therefore held that since the 
defendant company’s “policy was not in 
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effect on February 29th, plaintiff’s proper 
share of the loss, as the record shows, was 
$10,200.00, of which it paid $5,100.00 to the 
assured under the agreement referred to,” 
Judgment for the defendant insurance com- 
pany was affirmed.—Homeland Insurance 
Company of America v. Carolina Insurance 
Company. Wisconsin Supreme Court. April 
8, 1952. 7 Fire AND CASUALTY Cases 811. 


‘Same Terms" Endorsement 
Not a “Warranty Proper’’ 


Because the endorsement did not warrant 
the truth of an existing fact but, rather, 
refers to a condition prevailing at a future 
time, it is not a “warranty proper.” 


Where a policy of fire insurance contains 
an endorsement that its terms and condi- 
tions at the time of any loss are “warranted 
same terms and conditions” as those of a 
policy of coinsurance previously issued on 
the same property, is the second insurer re- 
lieved of liability by virtue of the fact that 
it received a smaller premium than its co- 
insurer? 


At the time of the issuance of the first 
fire policy by defendant’s coinsurer, the 
plaintiff-assured’s property was located out- 
side the city limits but was incorporated 
within the city by the time defendant's 
policy was issued. This change in status 
caused defendant’s premium to be 5 per cent 
less than its coinsurer’s. Defendant denied 
plaintiff’s claim contending that the lower 
premium it had to accept was a breach of 
warranty which relieved it of liability under 
the policy. 

The court ruled that: “The endorsement 
in the policy under consideration does not 
constitute a ‘warranty proper’ since it does 
not warrant the truth of an existing fact. 
It specifically refers to a condition prevail- 
ing at a future time; i. e., ‘at the time of any 
loss’. It is a promise that the . . . [co- 
insurer’s] policy will then be in effect on 
the same terms and conditions as the... 
[defendant’s] policy. Therefore, under the 
rule of the Karp case [134 Pa. Super. 514 
(1938)], breach of this promise will not 
void the policy unless the breach materially 
affects the risk involved.” 


The defendant was held not to be relieved 
of its liability to plaintiff and the judgment 
for the plaintiff was affirmed.—Pugh v. Com- 
monwealth Mutual Fire Insurance Company 
of Pennsylvania, United States Court of 
Appeals for the Third Circuit. March 15, 
1952. 7 Fire anp Casuatty Cases 782. 
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AUTOMOBILE 
Cases Involving Construction 
of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Medical Payments Clause 
Includes Dental Services 


Illinois court construes dentistry to be a 
subdivision of surgery in allowing plain- 
tiff’s claim for dental services in repair- 
ing a bridge under auto policy medical 
payments coverage. 


Are dental services in repairing a porce- 
lain bridge covered by the medical pay- 
ments provision of a standard automobile 
liability policy? This was the question 
presented to the court when the defendant 
appealed from a judgment against it on the 
aforementioned policy, 

It was stipulated that while the policy 
was in effect, plaintiff’s wife sustained an 
automobile accident and received some 
bodily injuries. The claim of plaintiff is 
for the bill paid a dentist for services in 
repairing a porcelain bridge which was in 
the mouth of the wife of the plaintiff at 
and before the time of the accident. The 
sole problem presented is whether or not 
the dental services are within the, medical 
payment provision of the policy. The pro- 
vision in issue reads as follows: ‘“Cov- 
erage C—Medical Payments To pay 
all reasonable expenses incurred within one 
year from the date of accident for neces- 
sary medical, surgical, ambulance, hospital, 
professional nursing and funeral services, 
to or for each person who sustains bodily 
injury, sickness or disease, caused by acci- 
dent, while in or upon, entering or alight- 
ing from the automobile if the automobile 
is being used by the named insured or with 
his permission.” 


Defendant contended that dental services 
are separate and distinct from medical or 
surgical services mentioned in the policy, 
that there is no ambiguity in the policy and 
that recovery should be denied. To these 
contentions the court answered: “No case 
directly in point has been brought to our 
attention. Plaintiff cites Black’s Law Dic- 
tionary, defining dentistry as a special de- 
partment of medical science dealing with 
the treatment of the diseases, etc., of 
human teeth; 21 R. C. L. 352, stating: 


Automobile 


‘Technically a surgeon is a person healing 
by means of manual operations, a dentist 
one practicing surgery on the teeth.’ State- 
ments to like effect are found in 18 C. J. 
487, and State v. Beck, 21 R. I. 288. Under 
these authorities dentistry is a subdivision 
of surgery. The provision of the policy 
was evidently intended to cover all reason- 
able expenses for services in the diagnosis 
and alleviation of bodily ills sustained by 
accident while the person is in the automo- 
bile. No valid reason can exist for excluding 
injuries to the teeth. Technical objec- 
tions that, the bridge being removable, any 
damage to it is damage to property, draws 
an unnecessarily fine distinction. When- 
ever there is reason for construction of an 
insurance policy, it is construed most 
strongly in favor of the insured. Marshall 
v. Metropolitan Life Insurance Company, 405 
Ill. 90.” The judgment in favor of plaintiff 
was affirmed.—Gasul v. Michigan Mutual 
Liability Company. Illinois Appellate Court, 
First District. March 12, 1952. 38 Avurto- 
MOBILE CASES 564. 


Against Public Policy 
to Indemnify Willful Wrong 


An ordinary auto liability policy does 
bind the insurer to pay for judgments 
had against its assured when the basis of 
the judgment is rape by the assured. 


The plaintiff in this case was a minor girl 
who was raped by the driver of one of the 
taxicabs insured by the defendant. Having 
obtained a judgment against the driver, 
plaintiff now sought to recover the amount 
of that judgment from defendant contend- 
ing that the driver is a named assured 
under the “omnibus clause” and the assault 
was an accident covered by the policy as 
one “arising out of the ownership, mainte- 
nance or use of the automobile.” The 
question of the taxicab company’s liability 
was at this time undetermined. Therefore, 
the problem before the court in this case 
dealt with the liability arising directly from 
a willful, intentional and criminal act of an 
assured for which a judgment was had 
against the perpetrator alone and not where 
a judgment is had against an employer for 
an injury inflicted by the unauthorized act 
of an employee. 


After stating that the driver was a mem- 
ber of the class of persons designated as 
“assured” in the omnibus clause, the court 
passed on to the question of whether this 
assault was an accident within the terms 
of the policy. The answer to that question 
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depends on whose standpoint is the basis 
of consideration. From the standpoint of 
an aggressor, an injury willfully inflicted 
upon another is not an accident; but from 
that of the victim of an uninvited and un- 
provoked aggression, the injury is acci- 
dental. The court held that the victim’s 
“right to redress does not depend upon the 
state of mind of the one who injured him.” 


In disposing of the matter of the defend- 
ant insurance company’s liability to indem- 
nify the driver, it was the opinion of the 
court that the judgment against the driver 
represented a liability arising directly from 
the commission of rape by him. “Any 
contract indemnifying the perpetrator 
against the consequences of such an act 
would be clearly against public policy. The 
liability policy under consideration clearly 
does not and cannot bind the insurer to pay 
the judgment upon which this action is 
based.” Judgment for the plaintiff was 
reversed.—Haser v. Maryland Casualty Com- 
pany. North Dakota Supreme Court. 
March 12, 1952. 38 AuToMoBILE Cases 624. 


‘Hired Automobiles’’ Endorsement 
Denies Omnibus Clause to Owner 


The court saw no valid reason to distort 
the plain meaning of the words in the 
“hired automobiles” endorsement to in- 
clude a truck owner who had leased and 
was operating his vehicle for the assured 
of the defendant. 


Does a “hired automobiles” endorsement 
excepting “the owner of the automobile or 
any employee of such owner” from cover- 
age under the omnibus clause legally ex- 
clude the owner of a truck who has leased 
it to another and is merely operating it for 
the other’s business? 


This was the basic question presented to 
the court when plaintiff brought an action 
against the carrier’s insurer. Plaintiff had 
recovered a judgment against the carrier’s 
driver and in this action contended that 
the driver was an assured under the omni- 
bus clause. Defendant insurance company 
answered that the driver who was the reg- 
istered owner of the truck involved and 
was operating it for the carrier under a 
one-year lease was excluded by the above- 
quoted “hired automobiles” endorsement. 

In resolving this problem, the court 
stated: “In our view, the indorsement quite 
clearly excludes as an insured the owner of 
a hired automobile and would be so under- 
stood by the average businessman. There 
is no ambiguity but merely an express 
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variation of the provision contained in the 
body of the policy. We disagree with the 
courts below that the ‘Hired Automobiles’ 
indorsement was not meant to remove from 
coverage an owner ‘who had transferred to 
another the ordinary attributes of owner- 
ship’ (200 Misc. 92, 94), since then 

[the carrier] as owner by way of such 
transfer would not be covered under this 
indorsement, though it is the named in- 
sured, has procured the policy for its bene- 
fit, and paid the premium. As the policy 
is written, it did not insure . . . [the 
driver] at the time of the accident.” 

As to the applicability of the Safety- 
Responsibility Act to vehicles operating 
under permits issued under the Public 
Service Law the court remarked that “It is 
said that certain statutory provisions (Ve- 
hicle and Traffic Law, § 2, aubd. 18; §§ 59, 
94-q; Public Service Law, § 63-r) require 
the policy to be read as insuring .. . 
[the driver]. As we see it, these statutes 
dictate no other or different result than do 
the express provisions of the policy. 


“It therefore appears that the policy as 
written is in complete harmony with the 
law and policy of this State. There is no 
valid reason for distorting its plain words, 
by a strained construction, to mean other 
than what they simply say.” The judg- 
ment in favor of the plaintiff was reversed 
and summary judgment granted in favor 
of defendant—Chesher v. United States Cas- 
ualty Company. New York Court of Ap- 
peals. March 14, 1952. 38 AvTOMOBILE 
Cases 593. 


Endorsement Does Not Limit 
Coverage to Permit Radius 
The phrase “pursuant to the permit” was 


held to refer to a limitation as to use and 
not a limitation as to operating area. 


The defendant insurance company’s as- 
sured was involved in a head-on crash in 
which the three occupants of the other car 
were killed. These three ensuing cases 
were consolidated for appeal after defend- 
ant insurer demurred contending that its 
assured was not operating his vehicle at 
the time of the accident pursuant to the 
Private Carrier Permit which limited him 
to a radius of 150 miles of his base. The 
accident occurred at a point some 240 miles 
from the assured’s base. 

An endorsement to the policy in ques- 
tion provided that the insured truck be “oper- 
ated or used by the assured pursuant to the 
certificate, permit or license issued by the 
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State Corporation Commission of Kansas.” 
To interpret this provision the court used 
a case cited by defendant where it was said: 
“This does not mean that deviation from 
routes specified in a permit or some other 
departures from the precise terms of a per- 
mit suspend the policy. Not at all. 

There is nothing novel in the limitation 
of coverage contained in the instant en- 
dorsement. For instance, provisions are 
common which limit coverage to specified 
use of the vehicle. In fact, the instant pro- 
vision is really one as to use Sores 
(Smith v. Republic Underwriters, 152 Kan. 
305, 101 Pac. (2d) 858.) 

As further substantiation of its position, 
the court quoted from the opinion in Miller 
v. State Automobile Association, 74 N. D. 
306, 21 N. W. (2d) 621. In the considera- 
tion of a similar endorsement, it was there 
stated: “The term ‘pursuant to’ in the 
endorsement does not operate to restrict 
the liability of the Insurance Company to 
injuries caused by motor vehicles that at 
the time the injury is inflicted are being 
operated in strict conformity with the con- 
ditions of the certificate, the rules and 
regulations of the Board and the laws of 
the state relating to the operation of motor 
vehicles.” 


It was the conclusion of the court that 
“If we were to carry the argument of 
counsel for appellant (defendant) to the ex- 
treme, any material violation of the statu- 
tory requirements imposed upon the holder 
of the permit would constitute a violation 
of the permit and thereby relieve the in- 
surer of liability under the policy. We 
think the position is untenable. Under the 
allegations of the petition we conclude that 
the insurer is not released from liability 
upon the ground that the accident occurred 
about 240 miles from Dodge City.” (Dodge 
City was the base of the assured.) Judg- 
ment for the plaintiffs was affirmed.— 
Briggs v. Hartford Accident & Indemnity 
Company; Burns v. Same; Wade v. Same. 
Kansas Supreme Court. January 26, 1952. 
38 AuroMoBILE Cases 410. 


“Theft’’ Construed 


Tractor taken by employee for personal 
use is not a theft under Tennessee Code. 


_ The insurance company here involved 
issued an insurance policy whereby it 
agreed to pay “for loss of or damage to 
the automobile, hereinafter called loss, 
caused by theft, larceny, robbery, or pilfer- 
age.” The “automobile” covered by this 
policy was a farm tractor. The assured’s 


Automobile 


employee was told to put the tractor in 
the barn at the end of the day’s work; but, 
instead, the employee drove the tractor to 
see his sick mother who lived ten miles 
from the farm. On the trip he was in- 
volved in an accident with the tractor and 
the tractor was destroyed. The insurance 
company refused to pay the assured’s claim 
for the face amount of the policy, stating 
that the loss was not caused by theft, 
larceny, etc. The assured brought suit and 
was awarded full judgment by the trial 
court. 


The court felt that the problem presented 
here must be resolved under the two sec- 
tions of the Tennessee Code regarding the 
taking of automobiles. The violation of 
Section 10948 was made a felony and a 
theft, while violation of Section 10847 was 
only a misdemeanor. 

The best consideration in construing 
these two sections found by the court was 
in the case of Poston v. Aetna Insurance 
Company, 29 Tenn. App. 115, 194 S. W. (2d) 
248, from which it quoted: “The legislature 
in enacting the two Acts heretofore quoted 
evidently felt that When one is trusted 
with the automobile of another and while 
this car is in their possession they take a 
joy ride of their own they should only be 
punished slightly while one who takes a car 
which is not intrusted to them by the owner 
should have a more severe punishment. 
In other words, the owner of the car as- 
sumes some responsibility in his selection 
of those to whom he trusts his automobile. 
This responsibility is not present when a 
total stranger takes the car.” 


In applying the above principles to the 
instant case, the court stated that the em- 
ployee was the operator of the tractor. 
“Plaintiff, as his employer, left him in the 
field with the tractor with instructions to 
put it in the barn for the night where it 
was usually kept. [the employee] 
certainly was in possession of the under 
color of authority. The fact that he used it 
for his own purposes, without permission 
of the owner, did not put him in the posi- 
tion of a stranger who might use the tractor 
without permission. The damage to this 
tractor was not caused by the theft of it by 

[the employee]. Code Section 10948 
does not apply.” The judgment for the 
assured-plaintiff was reversed and judgment 
was entered directing a verdict for the de- 
fendant-insurance company.—American In- 
surance Company of Newark, New Jersey v. 
Porter. Tennessee Court of Appeals, Middle 
Section at Nashville. March 28, 1952. 38 
AUTOMOBILE CASES 504. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
.. . The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$l10 a year, including 
binder for year’s issues, Sample copy sent on request. 


Labor Law Journal 


Specifically designed and edited to promote sound 
thinking on labor law problems, the Labor Law 
Journal presents timely articles on the complex rela- 
tionship of Law, Labor, Government, Management, 
and Union. Each month, it brings you the serious 
thinking, viewpoints, and attitudes of leaders in the 
field—on significant labor law problems. Specialists 
in the field treat troublesome phases of labor law in 
factual, hard-hitting articles. No punches are pulled 
—nothing is “slanted.” Issued monthly; subscrip- 
tion rate—$6 a year. Sample copy on request. 


All Published by 
MMERCE., CLEARING, HOUSE,.INC., 
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PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 


When requesting sample copies, please address JLV6 
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